UDSKRIFT
AF
HOJESTERETS ANKE- OG KAREMALSUDVALGS DOMBOG

HOJESTERETS KENDELSE
afsagt onsdag den 31. maj 2017

Sag 267/2016

Anklagemyndigheden
mod
Arrestant

(advokat Henrik Stagetorn, beskikket)

I tidligere instanser er afsagt kendelser af Retten 1 Nastved den 28. april 2016 og af Ostre
Landsrets 8. afdeling den 9. juni og den 30. juni 2016. Endvidere har Hojesteret afsagt ken-delse
1 sagen den 24. februar 2017.

I pakendelsen har deltaget fem dommere: Lene Pagter Kristensen, Jytte Scharling, Jon Stokholm,

Poul Dahl Jensen og Lars Apostoli.

Pastande
Arrestant har nedlagt pastand om, at Justitsministeriets afgorelse af 5. april 2016 om udlevering

af ham til straffuldbyrdelse i Rumenien tilsidesettes, og at udlevering nagtes.

Anklagemyndigheden har nedlagt pistand om stadfastelse.

Haojesterets kendelse af 24. februar 2017
Ved kendelse af 24. februar 2017 udsatte Hojesteret sagen pa, at anklagemyndigheden skulle
indhente en fornyet udtalelse fra de rumeanske myndigheder om de forhold, der kan paregnes

under frihedsberovelse af Arrestant, sifremt han udleveres til Rumanien.

I kendelsen hedder det bl.a.:



” Anbringender

Arrestant har anfert navnlig, at den rumanske arrestordre ikke lever op til de geldende
krav til indholdet, herunder beskrivelse af tid og sted for den strafbare hand-ling, som
ligger til grund for arrestordren. Det blev fastsléet ved den engelske dom af 17. februar
2016, og denne afgerelse er bindende for danske domstole. Det er derfor ik-ke muligt at
foretage udlevering af ham til straffuldbyrdelse i Rumanien pa grundlag af den samme
arrestordre.

Udlevering af ham til straffuldbyrdelse i Rumanien vil endvidere vare i strid med udle-
veringslovens § 10 h, stk. 2, og Den Europaiske Menneskerettighedskonventions artikel 3,
da der ikke foreligger reelle og tilstreekkelige garantier for, at han ikke vil blive udsat for
umenneskelig og nedvardigende behandling.

Anklagemyndigheden har anfert navnlig, at den omstendighed, at en domstol 1 et andet
EU-land tidligere har truffet beslutning om, at en europaisk arrestordre ikke indeholder
tilstreekkelige oplysninger, hverken er bindende for de danske myndigheder eller udger et
tilstreekkeligt grundlag for et afslag. De danske myndigheder og domstole har med rette
foretaget en selvstendig vurdering og fundet, at oplysningerne i arrestordren er
fyldestgerende.

Betingelserne for afslag i medfer af udleveringslovens § 10 h, stk. 2, er heller ikke op-
fyldt. De rumenske myndigheder har taget kritikken, der tidligere er fremfort af feeng-
selsforholdene i landet, til sig, og man har foreget kapaciteten og forbedret forholdene. Der
ma legges afgerende vaegt pa de oplysninger og garantier, der fremgér af udtalelsen af 21.
juni 2016 fra de rumanske myndigheder, séledes som landsretten ogsa har gjort ved sin
kendelse af 30. juni 2016. Det er herefter med rette, at landsretten har lagt til grund, at der
ikke er reel fare for, at Arrestant vil blive udsat for umenneskelig eller nedverdigende
behandling, hvis udlevering finder sted, og Danmark er derfor for-pligtet til at udlevere
ham 1 henhold til rammeafgerelsen om den europaiske arrestordre.

Retsgrundlaget
Bestemmelserne 1 udleveringslovens § 10 h, stk. 2, og § 18 a, stk. 1 og 3, har folgende
ordlyd:

7§ 10h. ...

Stk. 2. Udlevering ma endvidere ikke finde sted, hvis der er fare for, at den padgaeldende
efter udleveringen vil blive udsat for tortur eller anden umenneskelig eller nedverdi-gende
behandling eller straf.

¢ 18 a. En europaisk arrestordre skal for at kunne danne grundlag for anholdelse og ud-
levering til en medlemsstat i Den Europaiske Union indeholde oplysning om den efter-
sagtes identitet og nationalitet, tid og sted for den strafbare handling, dennes be-skaffenhed
og de anvendelige straffebestemmelser samt oplysning om, hvorvidt der er truffet
beslutning om anholdelse eller faengsling, eller om der er afsagt dom.

Stk. 3. En europeisk arrestordre, der er udstedt med henblik pd udlevering til straf-
fuldbyrdelse, skal tillige indeholde oplysning om den idemte straf eller anden retsfol-ge.”



Bestemmelserne blev indsat ved lov nr. 433 af 10. juni 2003 i forbindelse med de @n-
dringer af udleveringsloven, der var nedvendige for Danmarks opfyldelse af Radet for Den
Europaiske Unions rammeafgerelse om den europ@iske arrestordre mv. En euro-paisk
arrestordre indeholder dels en anmodning om anholdelse og varetegtsfengsling med
henblik pa udlevering, dels en anmodning om udlevering. I bemarkningerne til
lovforslaget hedder det bl.a. (Folketingstidende 2002-03, tilleeg A, lovforslag nr. L 168, s.
4284 og s. 4297):

" Almindelige bemcerkninger
1. Indledning

1.3. Den gzldende udleveringslov indeholder ikke en udtrykkelig bestemmelse om, at
udlevering ikke mé ske i strid med Danmarks internationale menneskeretlige forplig-telser,
herunder f.eks. Den Europaiske Menneskerettighedskonvention. Disse forpligtel-ser
gaelder imidlertid fuldt ud — ogsd uden en sddan udtrykkelig bestemmelse. Udleve-ring kan
saledes f.eks. ikke ske, hvis udleveringen ville vaere 1 strid med artikel 6 i Den Europaiske
Menneskerettighedskonvention om retten til en retferdig rettergang. Ram-meafgerelsen
indeberer ingen @ndringer af Danmarks forpligtelser til at overholde de grundleggende
rettigheder og principper, der bl.a. felger af Den Europaeiske Menneske-
rettighedskonvention.

I lyset af den udtrykkelige bestemmelse 1 preeamblen til rammeafgerelsen om forbud mod
udlevering til tortur har Justitsministeriet fundet det naturligt at indsatte en be-stemmelse,
der praciserer, at udlevering ikke mé finde sted, hvis der er fare for, at den pagaldende vil
blive udsat for tortur eller anden umenneskelig eller nedvardigende be-handling eller straf.

4. Justitsministeriets overvejelser

4.1.1. Forholdet til Den Europciske Menneskerettighedskonvention

Det fremgér af rammeafgorelsens preambelbetragtning nr. 12 og artikel 1, stk. 3, at reg-
lerne i rammeafgorelsen er fastsat under iagttagelse af de grundleggende rettigheder og
grundleggende retsprincipper, som fremgar af artikel 6 1 Traktaten om Den Europaiske
Union (TEU).

Efter artikel 6 i TEU bygger unionen pa principperne om frihed, demokrati og respekt for
menneskerettighederne og de grundlaeggende frihedsrettigheder samt retsstatsprin-cippet,
der alle er principper, som medlemsstaterne har til feelles. Det folger endvidere af
bestemmelsen, at unionen respekterer de grundleeggende rettigheder, sdledes som de
garanteres ved Den Europaiske Menneskerettighedskonvention, og saledes som de fol-ger
af medlemsstaternes felles forfatningsmassige traditioner, som generelle principper for
feellesskabsretten.

Lovforslag indeberer sdledes ingen @ndringer af Danmarks forpligtelse til at overholde de
grundleggende rettigheder og principper, der bl.a. folger af Den Europaiske Menne-
skerettighedskonvention.



I preambelbetragtning nr. 13 i rammeafgerelsen om den europaiske arrestordre mv. er
anfort, at personer ikke ma udleveres til en stat, hvor der er alvorlig risiko for, at de vil
blive udsat for dedsstraf, tortur eller anden umenneskelig eller nedvardigende behand-ling
eller straf.

I lyset af denne udtrykkelige bestemmelse i praeamblen til rammeafgerelsen samt de
indkomne heringssvar har Justitsministeriet fundet det naturligt at indsatte en bestem-
melse, der preciserer, at udlevering ikke mé finde sted, hvis der er fare for, at den pa-
geldende vil blive udsat for tortur eller anden umenneskelig eller nedvaerdigende be-
handling eller straf. Der henvises herved til de foresldede bestemmelser i § 6, stk. 2 (om
udlevering til stater uden for EU) og § 10 h, stk. 2 (om udlevering til EU-medlems-stater).”

Den Europaiske Menneskerettighedskonventions artikel 3 har felgende ordlyd:

” Artikel 3.
Ingen mé underkastes tortur og ej heller umenneskelig eller nedvardigende behandling
eller straf.”

Artikel 4 1 Den Europaiske Unions Charter om grundleeggende rettigheder har folgende
ordlyd:

” Artikel 4
Ingen ma underkastes tortur, ej heller umenneskelig eller nedverdigende behandling el-ler
straf.”

Af Rédets rammeafgerelse af 13. juni 2002 om den europeiske arrestordre og om pro-
cedurerne for overgivelse mellem medlemsstaterne (2002/584/RIA) fremgér bl.a. fol-
gende:

”Rédet for Den Europaiske Union har —

ud fra folgende betragtninger:

6) Den europaiske arrestordre, som denne rammeafgorelse omhandler, er den forste
udmentning pa det strafferetlige omréde af princippet om gensidig anerkendelse, som Det
Europaiske Rad har udrabt til en “hjernesten” 1 det retlige samarbejde.

10) Ordningen med den europaiske arrestordre er baseret pa en hgj grad af tillid mellem
medlemsstaterne. Anvendelsen af den kan kun suspenderes 1 tilfelde af, at en medlems-stat
groft og vedvarende overtraeder de principper, der er fastlagt 1 artikel 6, stk. 1, 1 traktaten
om Den Europaiske Union, hvilket skal fastslds af Rédet i henhold til samme traktats
artikel 7, stk. 1, med de folger, der er fastsat i stk. 2 1 samme artikel.

12) Denne rammeafgerelse respekterer de grundleggende rettigheder og principper, som er
anerkendt i artikel 6 1 traktaten om Den Europ@iske Union, og som afspejles i Den
Europ@iske Unions charter om grundleggende rettigheder, navnlig kapitel VI.



13) Personer ma ikke overfores, udsendes eller udleveres til en stat, hvor der er alvorlig
risiko for, at de vil blive udsat for dedsstraf, tortur eller anden umenneskelig eller ned-
vaerdigende behandling eller straf.

vedtaget folgende rammeafgorelse:

Kapitel 1
Almindelige principper

Artikel 1

Definition af og pligten til at fuldbyrde en europaisk arrestordre

1. Den europaiske arrestordre er en retsafgerelse truffet af en medlemsstat med det formal,
at en anden medlemsstat anholder og overgiver en eftersegt person med henblik pa
strafforfelgning eller fuldbyrdelse af en frihedsstraf eller en anden frihedsberovende
foranstaltning.

2. Medlemsstaterne fuldbyrder enhver europaisk arrestordre pa grundlag af princippet om
gensidig anerkendelse og i overensstemmelse med bestemmelserne i denne ramme-
afgorelse.

3. Denne rammeafgerelse indeberer ikke nogen andring af pligten til at respektere de
grundlaeggende rettigheder og grundlaeggende retsprincipper, sdledes som de er define-ret 1
artikel 6 i traktaten om Den Europiske Union.

Artikel 8

Den europziske arrestordres indhold og form

1. Den europziske arrestordre skal indeholde folgende oplysninger i overensstemmelse
med formularen i bilaget:

e) en beskrivelse af, under hvilke omstaendigheder lovovertraedelsen er begiet,
herunder tidspunkt, sted og omfang af den eftersogtes deltagelse heri,

Kapitel 2
Overgivelsesprocedure

Artikel 15

Afgorelse om overgivelse

1. Den fuldbyrdende judicielle myndighed treffer afgerelse om overgivelse af den pé-
gzldende inden for de frister og pd de betingelser, der er fastsat i denne ramme-afgorelse.

2. Hvis den fuldbyrdende judicielle myndighed finder, at de oplysninger, den ud-stedende
medlemsstat har fremsendt, ikke er tilstraekkelige til, at den kan treeffe af-gorelse om
overgivelsen, anmoder den om straks at fa de nedvendige supplerende op-lysninger,
navnlig i forbindelse med artikel 3-5 og 8, og kan fastsette en tidsfrist for fremsendelsen af
disse oplysninger under hensyn til nedvendigheden af at overholde fri-sterne i artikel 17.



3. Den udstedende judicielle myndighed kan til enhver tid fremsende supplerende nytti-ge
oplysninger til den fuldbyrdende judicielle myndighed.”

EU-Domstolens dom af 5. april 2016 i1 de forenede sager C-404/15 (Pal Aranyosi) og C-
659/15 PPU (Robert Caldararu) angér fuldbyrdelse af europaiske arrestordrer om hen -
holdsvis strafforfelgning i Ungarn af en ungarsk statsborger og staffuldbyrdelse 1 Ru-
manien af en rumansk statsborger. Dommen er afsagt efter praejudiciel foreleggelse af
sporgsmal fra en tysk domstol, der skulle tage stilling til fuldbyrdelsen af de to arrestor-
drer. I dommen hedder det bl.a.:

76. Rammeafgerelsen har sdledes med indferelsen af en ny forenklet og mere effektiv
ordning for overgivelse af personer, der er demt eller misteenkt for at have over-tradt
strafferetten, til formal at lette og fremskynde det retlige samarbejde med henblik pa
at bidrage til at gennemfore Unionens erklerede mal om at blive et omrade med
frihed, sikkerhed og retfeerdighed pa grundlag af den heje grad af til-lid, der skal
vaere mellem medlemsstaterne (jf. domme Melloni, C-399/11, EU:C:2013:107,
premis 37, F., C-168/13 PPU, EU:C:2013:358, praemis 35, og Lanigan, C-237/15
PPU, EU:C:2015:474, praemis 28).

77. Princippet om gensidig anerkendelse, som er grundlaget for ordningen for den eu-
ropaiske arrestordre, er 1 sig selv baseret pd, at der mellem medlemsstaterne her-sker
en gensidig tillid til, at deres respektive nationale retsordener er i stand til at yde den
samme effektive beskyttelse af de grundleggende rettigheder, som er an-erkendt pa
EU-plan, og navnlig i chartret (jf. 1 denne retning dom F., C-168/13 PPU,
EU:C:2013:358, premis 50, og analogt for sa vidt angar civilretligt samar-bejde dom
Aguirre Zarraga, C-491/10 PPU, EU:C:2010:828, preemis 70).

78. Béde princippet om gensidig tillid mellem medlemsstaterne og princippet om gen-
sidig anerkendelse er af grundleeggende betydning 1 EU-retten, idet de muligger
oprettelsen og bevarelsen af et omrdde uden indre graenser. Mere specifikt palaeg-ger
princippet om gensidig tillid, bl.a. for s& vidt angér et omrade med frihed, sik-kerhed
og retfeerdighed, hver af medlemsstaterne at leegge til grund, medmindre der er tale
om helt serlige omstendigheder, at samtlige andre medlemsstater overholder EU-
retten og navnlig de 1 denne ret anerkendte grundleggende ret-tigheder (jf. i denne
retning udtalelse 2/13, EU:C:2014:2454, praemis 191).

79. Pa det af rammeafgorelsen regulerede omrdde er princippet om gensidig anerken-
delse, der udger »hjernestenen« 1 det retlige samarbejde, sdledes som det bl.a.
fremgar af sjette betragtning til rammeafgerelsen, udmentet i rammeafgerelsens
artikel 1, stk. 2, 1 henhold til hvilken medlemsstaterne i princippet har pligt til at
fuldbyrde en europeisk arrestordre (jf. i denne retning dom Lanigan, C-237/15 PPU,
EU:C:2015:474, premis 36 og den deri n@vnte retspraksis).

80. Det folger heraf, at den fuldbyrdende judicielle myndighed kun kan nagte at fuld-
byrde en sddan arrestordre af de — udtemmende opregnede — obligatoriske grunde til
at afsld fuldbyrdelse, som er fastsat 1 rammeafgerelsens artikel 3, eller fakulta-tive
grunde til at afsla fuldbyrdelse, som er fastsat i rammeafgorelsens artikel 4 og 4a.
Desuden kan den europeiske arrestordres fuldbyrdelse kun underlegges de
betingelser, der er udtommende fastsat 1 rammeafgerelsens artikel 5 (jf. 1 denne



81.

82.

83.

88.

89.

90.

retning dom Lanigan, C-237/15 PPU, EU:C:2015:474, preemis 36 og den deri nevnte
retspraksis).

I denne sammenhang bemerkes, at det 1 tiende betragtning til rammeafgorelsen
hedder, at anvendelsen af ordningen for den europaiske arrestordre kun kan su-
spenderes 1 tilfelde af, at en medlemsstat groft og vedvarende overtreeder de veer-
dier, der omhandlet 1 artikel 2 TEU, og 1 overensstemmelse med proceduren 1 arti-kel
7 TEU.

Ikke desto mindre forholder det sig for det forste siledes, at Domstolen har aner-
kendt, at der kan geres indskraenkninger 1 princippet om gensidig anerkendelse og
princippet om gensidig tillid mellem medlemsstaterne »under helt serlige om-
stendigheder« (jf. 1 denne retning udtalelse 2/13, EU:C:2014:2454, preemis 191).

For det andet kan rammeafgerelsen, som det fremgar af dens artikel 1, stk. 3, ikke
indebaere nogen @&ndring af pligten til at respektere de grundleeggende rettigheder,
sdledes som de er defineret bl.a. i chartret.

Det folger heraf, at nar den judicielle myndighed 1 den fuldbyrdende medlemsstat
rader over oplysninger, der dokumenterer en reel risiko for umenneskelig eller
nedverdigende behandling af frihedsbergvede personer i den udstedende med-
lemsstat malt efter normen for beskyttelse af de grundlaeggende rettigheder, der er
sikret ved EU-retten og navnlig ved chartrets artikel 4 (jf. i denne retning dom
Melloni, C-399/11, EU:C:2013:107, praemis 59 og 63, samt udtalelse 2/13,
EU:C:2014:2454, premis 192), skal myndigheden vurdere, om denne risiko fore-
ligger, nar den treeffer afgorelse om overgivelse af en person omfattet af en euro-
paisk arrestordre til myndighederne i den udstedende medlemsstat. Fuldbyrdelsen af
en sddan arrestordre ma séledes ikke fore til en umenneskelig eller nedveardi-gende
behandling af den pageldende.

Ved denne vurdering skal den fuldbyrdende judicielle myndighed forst og frem-mest
basere sig pa objektive, pdlidelige, praecise og beherigt ajourforte oplysnin-ger om de
forhold for frihedsberavede, der hersker 1 den udstedende medlemsstat, og som
paviser reelle mangler, der er systemiske eller generelle, eller som bererer visse
persongrupper eller visse centre for frihedsberevede. Disse oplysninger kan bl.a.
fremga af internationale retsafgerelser, sasom Den Europ@iske Menneskeret-
tighedsdomstols domme, den udstedende medlemsstats retsafgerelser samt afgo-
relser, rapporter og andre dokumenter, der udarbejdes af organerne i Europaradet
eller af FN-organer.

I denne forbindelse fremgér det af Den Europaiske Menneskerettighedsdomstols
prak sis, at EMRK’s artikel 3 paleegger myndighederne i1 den stat, pd hvis om réade en
frihedsberegvelse finder sted, en positiv forpligtelse til at sikre sig, at enhver fange
frihedsbergves under forhold, der garanterer respekten for den menne-skelige
vaerdighed, at den made, hvorpa foranstaltningen fuldbyrdes, ikke paferer den berorte
person sa stor nad eller sa store provelser, at den grad af lidelse, som uundgaeligt er
forbundet med enhver frihedsbergvelse, overskrides, og at fangens helbred og
velferd sikres pa en passende made under hensyn til praktiske feeng-selsmessige
krav (jf. Den Europ@iske Menneskerettighedsdomstols dom 1 sagen



91.

92.

93.

94.

95.

98.

Torreggiani m.fl. mod Italien, sag nr. 43517/09, 46882/09, 55400/09, 57875/09,
61535/09, 35315/10, og 37818/10, af 8.1.2013, § 65).

Imidlertid kan en konstatering af, at der foreligger en reel risiko for umenneskelig
eller nedverdigende behandling pé grund af de generelle forhold under frihedsbe-
rovelse 1 den udstedende medlemsstat, ikke som sadan fere til et afslag pé at fuld-
byrde en europisk arrestordre.

Nér en sddan risiko er konstateret, skal den fuldbyrdende judicielle myndighed
derneest ogsa foretage en konkret og pracis vurdering af, om der er vaegtige grun-de
til at antage, at vedkommende lgber denne risiko pa grund af de forhold under dennes
frihedsbergvelse, som kan pdregnes 1 den udstedende medlemsstat.

Den omstendighed, at der foreligger oplysninger, som vidner om mangler, der er
systemiske eller generelle, eller som berarer visse persongrupper eller visse centre
for frihedsberovede, ved forholdene under frihedsbergvelse 1 den udstedende med-
lemsstat, indebarer sdledes ikke nedvendigvis i sig selv, at den bererte person i en
konkret sag vil blive udsat for en umenneskelig eller nedvardigende behandling,
safremt vedkommende overgives til denne medlemsstats myndigheder.

Med henblik pa at sikre overholdelsen af chartrets artikel 4 i en konkret sag, hvor en
person er omfattet af en europaisk arrestordre, skal den fuldbyrdende judicielle
myndighed, som stilles over for objektive, palidelige, precise og beherigt ajourforte
oplysninger, som vidner om, at der foreligger sddanne mangler, derfor prove, om der
efter omstendighederne i den foreliggende sag er vaegtige grunde til at antage, at
vedkommende efter sin overgivelse til den udstedende medlems-stat lober en reel
risiko for i denne medlemsstat at blive udsat for en umenneskelig eller
nedvardigende behandling i denne artikels forstand.

Med henblik herpa skal nevnte myndighed i medfer af rammeafgerelsens artikel 15,
stk. 2, anmode den judicielle myndighed i den udstedende medlemsstat om straks at
4 de nedvendige supplerende oplysninger vedrerende de forhold, hvor-under det
paregnes at frihedsbereve den bererte person i denne medlemsstat.

Kan den fuldbyrdende judicielle myndighed, henset til de oplysninger, der er af-givet
1 medfer af rammeafgorelsens artikel 15, stk. 2, samt alle gvrige oplysnin-ger, som
denne myndighed har til radighed, konstatere, at der foreligger en reel ri-siko for, at
den person, som er omfattet af den europaiske arrestordre, bliver udsat for en
umenneskelig eller nedverdigende behandling som omhandlet i denne doms pramis
94, skal fuldbyrdelsen af denne arrestordre udsattes, men kan ikke opgives (jf.
analogt dom Lanigan, C-237/15 PPU, EU:C:2015:474, praemis 38).

103. Séfremt det pé baggrund af de oplysninger, som den fuldbyrdende judicielle myn-

dighed har modtaget fra den udstedende judicielle myndighed, kan afvises, at der
foreligger en reel risiko for, at den berorte person geres til genstand for en umen-
neskelig eller nedverdigende behandling i den udstedende medlemsstat, skal den
fuldbyrdende judicielle myndighed inden for de 1 rammeafgerelsen fastsatte frister
treeffe sin afgerelse vedrerende den europaiske arrestordres fuldbyrdelse, uden at
dette bererer den padgaeldende persons mulighed for, ndr vedkommende er blevet



overgivet, at udnytte de retsmidler i den udstedende medlemsstats retsorden, som
giver denne mulighed for i givet fald at anfegte lovligheden af forholdene under sin
frihedsberovelse i et fengsel 1 denne medlemsstat (jf. i denne retning dom F., C-
168/13 PPU, EU:C:2013:358, premis 50).

104. Det folger af samtlige ovenstidende betragtninger, at de forelagte spergsmal skal
besvares med, at rammeafgerelsens artikel 1, stk. 3, artikel 5 og artikel 6, stk. 1, skal
fortolkes siledes, at den fuldbyrdende judicielle myndighed, som stilles over for
objektive, pdlidelige, pracise og beherigt ajourferte oplysninger, som vidner om, at
der ved forholdene under frihedsberavelse 1 den udstedende medlemsstat foreligger
mangler, der er systemiske eller generelle, eller som bererer visse per-songrupper
eller visse centre for frihedsberovede, skal foretage en konkret og pracis provelse af,
om der er alvorlige grunde til at antage, at en person, som er omfattet af en europaisk
arrestordre udstedt med henblik pa retsforfelgning eller fuldbyrdelse af en
frihedsstraf, pd grund af forholdene under sin frihedsbergvelse 1 denne medlemsstat
lober en reel risiko for at blive udsat for umenneskelig eller nedvardigende
behandling som omhandlet i chartrets artikel 4 1 tilfeelde af over-givelse til nevnte
medlemsstat. Med henblik herpa skal den anmode om supple-rende oplysninger fra
den udstedende judicielle myndighed, der skal meddele dis-se oplysninger inden for
den 1 anmodningen fastsatte frist, efter om fornedent at have anmodet om bistand fra
den eller en af de centrale myndighed(er) 1 den ud-stedende medlemsstat som
omhandlet i rammeafgerelsens artikel 7. Den fuld-byrdende judicielle myndighed
skal udsatte sin afgerelse vedrerende den berarte persons overgivelse, indtil den far
supplerende oplysninger, som giver denne mu-lighed for at afvise, at der foreligger
en sadan risiko. Safremt det ikke inden for en rimelig frist kan afvises, at der
foreligger en sadan risiko, skal myndigheden be-slutte, om overgivelses proceduren
ber bringes til opher.”

Det fremgér af Den Europaiske Menneskerettighedsdomstols praksis, at udlevering kan
indebare en overtraedelse af Den Europaiske Menneskerettighedskonventions artikel 3,
hvis den pagaldende i givet fald vil blive udsat for en behandling, som er i strid med
artikel 3 i det land, som vedkommende udleveres til, jf. séledes f.eks.
Menneskerettighedsdomstolens dom af 7. juli 1989 (Soering mod England, nr.
14038/88). I dommen hedder det bl.a.:

’89. What amounts to "inhuman or degrading treatment or punishment" depends on all the
circumstances of the case... Furthermore, inherent in the whole of the Convention is a
search for a fair balance between the demands of the general interest of the com-munity
and the requirements of the protection of the individual’s fundamental rights. As movement
about the world becomes easier and crime takes on a larger international di-mension, it is
increasingly in the interest of all nations that suspected offenders who flee abroad should
be brought to justice. Conversely, the establishment of safe havens for fugitives would not
only result in danger for the State obliged to harbour the protected person but also tend to
undermine the foundations of extradition. These considerations must also be included
among the factors to be taken into account in the interpretation and application of the
notions of inhuman and degrading treatment or punishment in ex-tradition cases.

90. It is not normally for the Convention institutions to pronounce on the existence or
otherwise of potential violations of the Convention. However, where an applicant claims
that a decision to extradite him would, if implemented, be contrary to Article 3
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(art. 3) by reason of its foreseeable consequences in the requesting country, a departure
from this principle is necessary, in view of the serious and irreparable nature of the al-leged
suffering risked, in order to ensure the effectiveness of the safeguard provided by that
Atrticle (art. 3)...

91. In sum, the decision by a Contracting State to extradite a fugitive may give rise to
an issue under Article 3 (art. 3), and hence engage the responsibility of that State under the
Convention, where substantial grounds have been shown for believing that the per-son
concerned, if extradited, faces a real risk of being subjected to torture or to inhuman or
degrading treatment or punishment in the requesting country. The establishment of such
responsibility inevitably involves an assessment of conditions in the requesting country
against the standards of Article 3 (art. 3) of the Convention. Nonetheless, there is no
question of adjudicating on or establishing the responsibility of the receiving coun-try,
whether under general international law, under the Convention or otherwise. In so far as
any liability under the Convention is or may be incurred, it is liability incurred by the
extraditing Contracting State by reason of its having taken action which has as a di-rect
consequence the exposure of an individual to proscribed ill-treatment.”

Den Europaiske Menneskerettighedsdomstol har den 20. oktober 2016 afsagt dom i sa-gen
Mursi¢ mod Kroatien (nr. 7334/13). I dommen, der er en storkammerafgerel se og angér
spergsmal om krankelse af Den Europaiske Menneskerettighedskonventions ar-tikel 3
som felge af de fengselsforhold, den pageldende havde varet undergivet i Kroa-tien,
hedder det bl.a.:

”C. The Court s assessment
1. Introductory remarks

91. The Court is frequently called upon to rule on complaints alleging a violation of Ar-
ticle 3 of the Convention on account of insufficient personal space allocated to prison-ers.
In the present case, the Court finds it appropriate to clarify the principles and stand-ards for
the assessment of the minimum personal space per detainee in multi-occupancy
accommodation in prisons under Article 3 of the Convention.

92. The Court would further note that different questions might arise in the context of
single-occupancy accommodation, isolation or other similar detention regimes, or wait-ing
rooms or similar spaces used for very short periods of time (such as police stations,
psychiatric establishments, immigration detention facilities), which are however not in
issue in the present case (see paragraph 50 above; and Georgia v. Russia (I) [GC], no.
13255/07, §§ 192-205, ECHR 2014 (extracts)).

93. The matter of prison overcrowding in multi-occupancy accommodation was one of the
issues considered by the Grand Chamber in the Idalov v. Russia case ([GC], no. 5826/03,
§§ 96-102, 22 May 2012). It has also been addressed in several pilot and lead-ing
judgments in which the Court has already indicated specific aspects related to the
assessment of the problem of prison overcrowding, and the duty of the States to address the
deficiencies identified by the Court in these judgments.

94. In particular, the Court has so far adopted pilot judgments addressing the question of
prison overcrowding in respect of the following States: Bulgaria (see Neshkov and Others

v. Bulgaria, nos. 36925/10, 21487/12, 72893/12, 73196/12, 77718/12 and 9717/13, 27
January 2015); Hungary (see Varga and Others, cited above); Italy (see
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Torreggiani and Others, cited above); Poland (see Orchowski v. Poland, no. 17885/04, 22
October 2009; and Norbert Sikorski v. Poland, no. 17599/05, 22 October 2009); and Russia
(see Ananyev and Others, cited above),

95. The Court has also addressed the question of prison overcrowding by indicating the
necessity of improving conditions of detention under Article 46 of the Convention in
leading judgments with regard to the following States: Belgium (see Vasilescu v. Bel-gium,
no. 64682/12, 25 November 2014); Greece (see Samaras and Others v. Greece, no.
11463/09, 28 February 2012; Tzamalis and Others v. Greece, no. 15894/09, 4 De-cember
2012; and Al K. v. Greece, no. 63542/11, 11 December 2014); Romania (see lacov Stanciu
v. Romania, no. 35972/05, 24 July 2012); Slovenia (see Mandi¢ and Jovi¢ v. Slovenia, nos.
5774/10 and 5985/10, 20 October 2011; and Strucl and Others v. Slo -venia, nos. 5903/10,
6003/10 and 6544/10, 20 October 2011); and the Republic of Mol-dova (see Shishanov v.
the Republic of Moldova, no. 11353/06, 15 September 2015).

2. Recapitulation of the relevant principles
(a) General principles

96. Article 3 of the Convention enshrines one of the most fundamental values of de-
mocratic society. It prohibits in absolute terms torture or inhuman or degrading treat-ment
or punishment, irrespective of the circumstances and t he victim’s behaviour (see, for
example, Labita v. Italy [GC], no. 26772/95, § 119, ECHR 2000-1V; and Svinarenko and
Slyadnev v. Russia [GC], nos. 32541/08 and 43441/08, § 113, ECHR 2014 (ex-tracts)).

97. lll-treatment must attain a minimum level of severity if it is to fall within the scope of
Article 3. The assessment of this minimum is relative; it depends on all the circum-stances
of the case, such as the duration of the treatment, its physical and mental effects and, in
some cases, the sex, age and state of health of the victim (see, among other au-thorities,
Ireland v. the United Kingdom, 18 January 1978, § 162, Series A no. 25; Jalloh v. Germany
[GC], no. 54810/00, § 67, ECHR 2006-IX; Idalov, cited above, § 91; and also, Kalashnikov
v. Russia, no. 47095/99, § 95, ECHR 2002-VI).

98. Ill-treatment that attains such a minimum level of severity usually involves actual
bodily injury or intense physical or mental suffering. However, even in the absence of
these, where treatment humiliates or debases an individual, showing a lack of respect for or
diminishing his or her human dignity, or arouses feelings of fear, anguish or infe-riority
capable of breaking an individual’s moral and physical resistance, it may be characterised
as degrading and also fall within the prohibition of Article 3 (see, among other authorities,
Idalov, cited above, § 92; and also, Pretty v. the United Kingdom, no. 2346/02, § 52, ECHR
2002-1I1T; Ananyev and Others, cited above, § 140; Varga and Others, cited above, § 70).
Indeed, the prohibition of torture and inhuman or degrading treatment or punishment is a
value of civilisation closely bound up with respect for hu-man dignity (see Bouyid v.
Belgium [GC], no. 23380/09, § 81, ECHR 2015).

99. In the context of deprivation of liberty the Court has consistently stressed that, to fall
under Article 3, the suffering and humiliation involved must in any event go beyond that
inevitable element of suffering and humiliation connected with detention. The State must
ensure that a person is detained in conditions which are compatible with respect for human
dignity, that the manner and method of the execution of the measure do not subject him or
her to distress or hardship of an intensity exceeding the unavoidable level
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of suffering inherent in detention and that, given the practical demands of imprison-ment,
his or her health and well-being are adequately secured (see Kudta v. Poland [GC], no.
30210/96, §§ 92-94, ECHR 2000-XT; Idalov, cited above, § 93; Svinarenko and Slyadnev,
cited above, § 116; Mozer v. the Republic of Moldova and Russia [GC], no. 11138/10, §
178, ECHR 2016; and also, ValaSinas v. Lithuania, no. 44558/98, § 102, ECHR 2001-VIII;
and Ananyev and Others, cited above, § 141).

100. Even the absence of an intention to humiliate or debase a detainee by placing him or
her in poor conditions, while being a factor to be taken into account, does not con-clusively
rule out a finding of a violation of Article 3 of the Convention (see, inter alia, Peers v.
Greece, no. 28524/95, § 74, ECHR 2001-II I; Mandi¢ and Jovi¢, cited above, § 80; lacov
Stanciu, cited above, § 179; and generally under Article 3, Svinarenko and Slyadnev, cited
above, § 114, and Bouyid, cited above, § 86). Indeed, it is incumbent on the respondent
Government to organise its penitentiary system in such a way as to en-sure respect for the
dignity of detainees, regardless of financial or logistical difficulties (see, amongst many
others, Mamedova v. Russia, no. 7064/05, § 63, 1 June 2006; Orchowski, cited above, §
153; Neshkov and Others, cited above, § 229; and Varga and Others, cited above, § 103).

101. When assessing conditions of detention, account has to be taken of the cumulative
effects of these conditions, as well as of specific allegations made by the applicant. The
length of the period during which a person is detained in the particular conditions has also
to be considered (see, amongst many others, Idalov, cited above, § 94; and also Orchowski,
cited above, § 121; Torreggiani and Others, cited above, § 66; and Ananyev and Others,
cited above, § 142).

(b) Principles concerning prison overcrowding

102. The Court notes that the relevant principles and standards for the assessment of prison
overcrowding flowing from its case-law in particular concern the following is-sues: (1) the
question of minimum personal space in detention under Article 3 of the Convention; (2)
whether the allocation of personal space below the minimum require-ment creates a
presumption or leads in itself to a violation of Article 3 of the Con-vention; and (3) what
factors, if any, could compensate for the scarce allocation of per-sonal space.

(i) The question of minimum personal space under Article 3
(o) The relevant case-law

103. The Court has stressed on many occasions that under Article 3 it cannot determine,
once and for all, a specific number of square metres that should be allocated to a de-tainee
in order to comply with the Convention. Indeed, the Court has considered that a number of
other relevant factors, such as the duration of detention, the possibilities for outdoor
exercise and the physical and mental condition of the detainee, play an impor-tant part in
deciding whether the detention conditions satisfied the guarantees of Article 3 (see
Samaras and Others, cited above, § 57; Tzamalis and Others, cited above, § 38; and Varga
and Others, cited above § 76; see further, for instance, Trepashkin v. Russia, no. 36898/03,
§ 92, 19 July 2007; Semikhvostov v. Russia, no. 2689/12, § 79, 6 Febru-ary 2014;
Logothetis and Others v. Greece, no. 740/13, § 40, 25 September 2014; and Suldin v.
Russia, no. 20077/04, § 43, 16 October 2014).
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104. Nevertheless, extreme lack of space in prison cells weighs heavily as an aspect to be
taken into account for the purpose of establishing whether the impugned detention
conditions were “degrading” within the meaning of Article 3.

105. In a substantial number of cases when the allocation of space to a detainee in mul-ti-
occupancy accommodation fell below 3 sq. m, the Court found the overcrowding so severe
as to justify the finding of a violation of Article 3 (see the cases cited in Orchowski, cited
above, § 122; Ananyev and Others, cited above, § 145; and Varga and Others, cited above,
§ 75).

106. When inmates appeared to have at their disposal personal space measuring be-tween 3
and 4 sq. m the Court examined the (in)adequacy of other aspects of physical conditions of
detention when making an assessment under Article 3. In such instances a violation of
Article 3 was found only if the space factor was coupled with other aspects of
inappropriate physical conditions of detention related to, in a particular context, ac-cess to
outdoor exercise, natural light or air, availability of ventilation, adequacy of heating
arrangements, the possibility of using the toilet in private, and compliance with basic
sanitary and hygienic requirements (see Orchowski, cited above, § 122; Ananyev and
Others, cited above, § 149; Torreggiani and Others, cited above, § 69; Vasilescu, cited
above, § 88; and Varga and Others, cited above, § 78; see also, for example, Jirsak v. the
Czech Republic, no. 8968/08, §§ 64-73, 5 April 2012; Culev v. Moldova, no. 60179/09, §§
35-39, 17 April 2012; Longin, cited above, §§ 59-61; and Barilo v. Ukraine, no. 9607/06,
§§ 80-83, 16 May 2013).

107. In the above-mentioned pilot and leading judgments the Court has fixed for its as-
sessment the relevant minimum standard of personal space allocated to a detainee in multi-
occupancy accommodation at 3 sq. m of floor surface (see Orchowski, cited above, § 123;
Ananyev and Others, cited above, § 148; Torreggiani and Others, cited above, § 68;
Vasilescu, cited above, § 88; Neshkov and Others, cited above, § 232; Sa-maras and
Others, cited above, § 58; Tzamalis and Others, cited above, § 39; Varga and Others, cited
above, § 74; lacov Stanciu, cited above, § 168; and Mandi¢ and Jovi¢, cit -ed above, § 75).
Moreover, in the Grand Chamber Idalov case (cited above, § 101), when finding a violation
of Article 3 on account of inadequate conditions of the appli-cant’s detention, the Grand
Chamber noted, among other things, that “the applicant’s detention [had not met] the
minimum requirement, as laid down in the Court’s case -law, of 3 square metres per
person” .

108. However, in a minority of cases the Court has considered that personal space of less
than 4 sq. m is already a factor sufficient to justify a finding of a violation of Article 3 (see,
inter alia, Cotlet v. Romania (no. 2), no. 49549/11, §§ 34 and 36, 1 October 2013; and
Apostu v. Romania, no. 22765/12, § 79, 3 February 2015). This standard cor-responds to
the minimum standard of living space per detainee in multi-occupancy ac-commodation as
developed in the practice of the CPT and recently elaborated in its pol-icy document (see
paragraph 51 above).

(B) The approach to be taken

109. The Court reiterates that, while it is not formally bound to follow its previous
judgments, it is in the interests of legal certainty, foreseeability and equality before the law
that it should not depart, without good reason, from precedents laid down in pre-vious
cases (see, for example, Christine Goodwin v. the United Kingdom [GC], no.
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28957/95, § 74, ECHR 2002-VTI; Scoppola v. Italy (no. 2) [GC], no. 10249/03, § 104, 17
September 2009; and Sabri Giines v. Turkey [GC], no. 2 7396/06, § 50, 29 June 2012).

110. The Court sees no grounds for departing from the approach taken in the pilot
judgments and leading cases cited above and in the Grand Chamber Idalov case (see
paragraph 107 above). It therefore confirms that the requirement of 3 sq. m of floor sur-
face per detainee in multi-occupancy accommodation should be maintained as the rele-vant
minimum standard for its assessment under Article 3 of the Convention (see para-graphs
124-128 below).

111. With regard to the standards developed by other international institutions such as the
CPT, the Court would note that it has declined to treat them as constituting a deci-sive
argument for its assessment under Article 3 (see, for instance, Orchowski, cited above, §
131; Ananyev and Others, cited above, §§ 144-145; Torreggiani and Others, cited above,
§§ 68 and 76; see also Sulejmanovic, cited above, § 43; Tellissi v. Italy (dec.), no.
15434/11, § 53, 5 March 2013; and G.C. v. Italy, no. 73869/10, § 81, 22 April 2014). The
same applies with regard to the relevant national standards, which, although capable of
informing the Court’s decision in a particular case (see Orchowski, cited above, § 123),
cannot be considered decisive for its finding under Article 3 (see, for instance, Pozai¢, cit
ed above, § 59; and Neshkov and Others, cited above, § 229).

112. The central reason for the Court’s reluctance to take the CPT’s available space
standards as a decisive argument for its finding under Article 3 relates to its duty to take
into account all relevant circumstances of a particular case before it when making an
assessment under Article 3, whereas other international institutions such as the CPT
develop general standards in this area aiming at future prevention (see paragraph 47 above;
see also, Trepashkin, cited above, § 92; and Jirsak, cited above, § 63). Likewise, the
relevant national standards vary widely and operate as general requirements of adequate
accommodation in a particular penitentiary system (see paragraphs 57 and 61 above).

113. Moreover, as the CPT has recognised, the Court performs a conceptually different role
to the one assigned to the CPT, whose responsibility does not entail pronouncing on
whether a certain situation amounts to inhuman or degrading treatment or punishment
within the meaning of Article 3 (see paragraph 52 above). The thrust of CPT activity is
pre-emptive action aimed at prevention, which, by its very nature, aims at a degree of
protection that is greater than that upheld by the Court when deciding cases concerning
conditions of detention (see paragraph 47 above, the First General Report, § 51). In con-
trast to the CPT’s preventive function, the Court is responsible for the judicial applica -tion
in individual cases of an absolute prohibition against torture and inhuman or de-grading
treatment under Article 3 (see paragraph 46 above). Nevertheless, the Court would
emphasise that it remains attentive to the standards developed by the CPT and,
notwithstanding their different positions, it gives careful scrutiny to cases where the par-
ticular conditions of detention fall below the CPT’s standard of 4 sq. m (see para graph 106
above).

114. Lastly, the Court finds it important to clarify the methodology for the calculation of
the minimum personal space allocated to a detainee in multi-occupancy accom-modation
for its assessment under Article 3. The Court considers, drawing from the CPT’s
methodology on the matter, that the in -cell sanitary facility should not be count-ed in the
overall surface area of the cell (see paragraph 51 above). On the other hand,
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calculation of the available surface area in the cell should include space occupied by
furniture. What is important in this assessment is whether detainees had a possibility to
move around within the cell normally (see, for instance, Ananyev and Others, cited above,
§§ 147-148; and Vladimir Belyayev, cited above, § 34).

115. The Court would also observe that no distinction can be discerned in its case-law with
regard to the application of the minimum standard of 3 sq. m of floor surface to a detainee
in multi-occupancy accommodation in the context of serving and remand pri-soners.
Indeed, in the Orchowski pilot judgment the Court applied the same standards for the
assessment of minimum personal space under Article 3 with regard to prisons and remand
centres (see Orchowski, cited above, § 124), and the same standard was ap-plicable in
other pilot judgments relevant for the conditions of detention of remand pris-oners (see
Ananyev and Others, §§ 143-148) and serving prisoners (see Torreggiani and Others, cited
above, §§ 65-69). Other leading judgments on the matter followed the same approach (see
lacov Stanciu, cited above, §§ 171-179; Mandi¢ and Jovi¢, cited above, §§ 72-76; and
Strucl and Others, cited above, § 80). Moreove r, the same stan-dard was applied in more
recent case-law with regard to Russian correctional colonies (see Butko v. Russia, no.
32036/10, § 52, 12 November 2015; for the previous case-law see, for example, Sergey
Babushkin v. Russia, no. 5993/08, § 56, 28 November 2013 and cases cited therein).

(ii) Whether the allocation of personal space below the minimum requirement creates a
presumption or in itself leads to a violation of Article 3
(o) The relevant case-law

116. In assessing whether there has been a violation of Article 3 on account of an extreme
lack of personal space in detention the Court has not always been consistent with regard to
the question whether the allocation of personal space falling below 3 sq. m leads in itself to
a violation of Article 3 or whether it creates a presumption of a vio-lation, which could be
rebutted by other relevant considerations. Different approaches can be distinguished in this
respect.

117. First, in a number of cases the finding that a detainee had disposed of less than 3 sq. m
of personal space in itself led to the conclusion that there had been a violation of Article 3
(see, for example, Sulejmanovic, cited above, § 43; Trepashkin v. Russia (no. 2), no.
14248/05, § 113, 16 December 2010; Mandi¢ and Jovié, cited above, § 80; Lin v. Greece,
no. 58158/10, §§ 53-54, 6 November 2012; Blejusca v. Romania, no. 7910/10, §§ 43-45,
19 March 2013; Ivakhnenko v. Russia, no. 12622/04, § 35, 4 April 2013; A.F. v. Greece,
no. 53709/11, §§ 77-78, 13 June 2013; Kanakis v. Greece (no. 2), no. 40146/11, §§ 106-
107, 12 December 2013; Gorbulya v. Russia, no. 31535/09, §§ 64-65, 6 March 2014; and
T. and A. v. Turkey, no. 47146/11, §§ 96-98, 21 October 2014).

118. There are also cases where the Court has held that personal space allocated to a de-
tainee below 3 sq. m was a violation of Article 3, and then examined other conditions of
detention only as further aggravating circumstances (see, for example, Torreggiani and
Others, cited above, § 77; and Vasilescu, cited above, §§ 100-104).

119. Another approach is based on the “strong presumption” test set out in the Ananyev
and Others pilot judgment (cited above). On the basis of a thorough analysis of its pre-
vious case-law on the matter, in the Ananyev and Others judgment, the Court set out the
following test for overcrowding: (1) each detainee must have an individual sleeping



_16_

place in the cell; (2) each must dispose of at least 3 sq. m of floor space; and (3) the overall
surface area of the cell must be such as to allow detainees to move freely be-tween items of
furniture. It stressed that the absence of any of the above elements created in itself a strong
presumption that the conditions of detention amounted to degrading treatment and were in
breach of Article 3 (see Ananyev and Others, cited above, § 148).

120. Similarly to the “strong presumption” test, in the Orchowski pilot judgment (cited
above, § 123) the Court emphasised that all situations in which a detainee was deprived of
the minimum of 3 sq. m of living space inside his or her cell would be regarded as giving
rise to a strong indication that Article 3 had been violated (see further Olszewski v. Poland,
no. 21880/03, § 98, 2 April 2013). Moreover, the “strong presumption” test has been
reiterated in several of the above-mentioned pilot judgments on the question of prison
overcrowding (see Neshkov and Others, cited above, § 232; and Varga and Others, cited
above, §§ 74 and 77).

121. In line with that approach, the finding of a violation of Article 3 was based on the
assessment whether or not, in the circumstances, “a strong presumption” of a violation was
rebutted by other cumulative effects of the conditions of detention (see Orchowski, cited
above, § 135; Ananyev and Others, cited above, § 166; Lind v. Russia, no. 25664/05, §§
59-61, 6 December 2007; Kokoshkina v. Russia, no. 2052/08, §§ 62-63, 28 May 2009).
Accordingly, in a number of post-Ananyev cases concerning various factual circumstances,
the Court consistently examined the cumulative effects of the conditions of detention
before reaching a final conclusion as to the alleged violation of Article 3 on account of
prison overcrowding (see, for example, Idalov, cited above, § 101; lacov Stanciu, cited
above, §§ 176-178; Asyanov v. Russia, no. 25462/09, § 43, 9 October 2012; Nieciecki v.
Greece, no. 11677/11, §§ 49-51, 4 December 2012; Yefimenko v. Russia, no. 152/04, §§
80-84, 12 February 2013; Manulin v. Russia, no. 26676/06, §§ 47-48, 11 April 2013;
Shishkov v. Russia, no. 26746/05, §§ 90-94, 20 February 2014; Bulatovi¢ v. Montenegro,
no. 67320/10, §§ 123 -127, 22 July 2014; Tomoiaga v. Romania (dec.), no. 47775/10, §§ 22
-23, 20 January 2015; Neshkov and Others, cited above, §§ 246-256; Varga and Others,
cited above, § 88; and Mironovas and Others v. Lithuania, nos. 40828/12, 29292/12,
69598/12, 40163/13, 66281/13, 70048/13 and 70065/13, §§ 118-123, 8 December 2015).

(B) The approach to be taken

122. In harmonising the above divergences, the Court will be guided by the general
principles of its well-established case-law under Article 3 of the Convention. In this
connection it would reiterate that according to this case-law the assessment of the
minimum level of severity for any ill-treatment to fall within the scope of Article 3 is, in
the nature of things, relative (see paragraphs 97-98 above). The assessment of this
minimum, as emphasised ever since the Ireland v. the United Kingdom case (cited above, §
162), will depend on all the circumstances of the case, such as the duration of the
treatment, its physical and mental effects and, in some cases, the sex, age and state of
health of the victim (see paragraph 97 above).

123. Accordingly, the Court’s assessment whether there has been a violation of Article 3
cannot be reduced to a numerical calculation of square metres allocated to a detainee. Such
an approach would, moreover, disregard the fact that, in practical terms, only a
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comprehensive approach to the particular conditions of detention can provide an accu-rate
picture of the reality for detainees (see paragraphs 62-63 above).

124. Nevertheless, having analysed its case-law and in view of the importance attaching to
the space factor in the overall assessment of prison conditions, the Court considers that a
strong presumption of a violation of Article 3 arises when the personal space available to a
detainee falls below 3 sq. m in multi-occupancy accommodation.

125. The “strong presumption” test should operate as a weighty but not irrebuttable pre -
sumption of a violation of Article 3. This in particular means that, in the circumstances, the
cumulative effects of detention may rebut that presumption. It will, of course, be dif-ficult
to rebut it in the context of flagrant or prolonged lack of personal space below 3 sq. m. The
circumstances in which the presumption may be rebutted will be set out be-low (see
paragraphs 130-135).

126. It follows that, when it has been conclusively established that a detainee disposed of
less than 3 sq. m of floor surface in multi-occupancy accommodation, the starting point for
the Court’s assessment is a strong presumption of a violation of Article 3. It then remains
for the respondent Government to demonstrate convincingly that there were factors capable
of adequately compensating for the scarce allocation of personal space. The cumulative
effect of those conditions should inform the Court’s decision whether, in the circumstances,
the presumption of a violation is rebutted or not.

127. With regard to the methodology for that assessment, the Court refers to its well-
established standard of proof in conditions-of-detention cases (see, for example, Ananyev
and Others, cited above, §§ 121-125). In this context the Court is particularly mindful of
the objective difficulties experienced by applicants in collecting evidence to substantiate
their claims about conditions of their detention. Still, in such cases appli-cants must
provide a detailed and consistent account of the facts complained of (ibid. § 122). In
certain cases applicants are able to provide at least some evidence in support of their
complaints. The Court has considered as evidence, for example, written statements by
fellow inmates or if possible photographs provided by applicants in support of their
allegations (see, for example, Golubenko v. Ukraine (dec.), no. 36327/06, § 52, 5 No-
vember 2013, and cases cited therein; see further Tehrani and Others v. Turkey, nos.
32940/08, 41626/08 and 43616/08, § 88, 13 April 2010).

128. Once a credible and reasonably detailed description of the allegedly degrading
conditions of detention, constituting a prima facie case of ill-treatment, has been made, the
burden of proof is shifted to the respondent Government who alone have access to
information capable of corroborating or refuting these allegations. They are required, in
particular, to collect and produce relevant documents and provide a detailed account of an
applicant’s conditions of detention. Relevant information from other international bodies,
such as the CPT, on the conditions of detention, as well as the competent na-tional
authorities and institutions, should also inform the Court’s decision on the matter (see
further Ananyev and Others, cited above, §§ 122-125; and Neshkov and Others, cited
above, §§ 71-91).

(iii) Factors which may compensate for the scarce allocation of personal space

129. In view of its findings above (see paragraphs 124-125 above), the Court has to de-
termine which factors may compensate for the scarce allocation of personal space to a
detainee, and thus rebut the strong presumption of a violation of Article 3 arising where



_18_

the detainee disposes of less than 3 sq. m of personal space in multi-occupancy acco-
mmodation in prisons.

130. The Court firstly notes, in the light of its post-Ananyev case-law, that normally on-ly
short, occasional and minor reductions in the required personal space will be such as to
rebut the strong presumption of a violation of Article 3. This was, for example, the case in
Fetisov and Others (cited above, §§ 134-138) where a prisoner disposed of ap-proximately
2 sq. m of floor surface for nineteen days (see further Dmitriy Rozhin, cited above, §§ 52-
53), or Vladimir Belyayev (cited above, §§ 33-36) where a prisoner dis-posed of 2.95 sq. m
of personal space for a period of ten days, and then non-consecutively 2.65 sq. m for a
period of two days and 2.97 sq. m for a period of twenty-six days. Moreover, referring to
its case-law in Fetisov and Others and Dmitriy Rozhin, the Court found no violation of
Article 3 in the Kurkowski case (cited above, §§ 66-67) where the applicant disposed of
approximately 2.1 sq. m of floor space for four days, and then subsequently 2.6 sq. m of
floor space for another four days.

131. Nevertheless, the Court has already held that, while the length of a detention period
may be a relevant factor in assessing the gravity of suffering or humiliation caused to a
detainee by the inadequate conditions of his or her detention, the relative brevity of such a
period alone will not automatically remove the treatment complained of from the scope of
Article 3 if other elements are sufficient to bring it within the scope of that provision (see,
for example, Vasilescu, cited above, § 105; Neshkov and Others, cited above, § 249; and
Shishanov, cited above, § 95).

132. The Court would further note that in other cases concerning the inadequate alloca-tion
of personal space to detainees it examined whether the reductions in the required personal
space were accompanied by sufficient freedom of movement and adequate out-of-cell
activities, as well as confinement in, viewed generally, an appropriate detention facility
(see, for example, Samaras and Others, cited above, §§ 63-65; and Tzamalis and Others,
cited above, §§ 44-45). The examples of cases in which the scarce allocation of personal
space did not give rise to a violation of Article 3 include: Andrei Georgiev v. Bulgaria, no.
61507/00, §§ 57-62, 26 July 2007; Alexov v. Bulgaria, no. 54578/00, §§ 107-108, 22 May
2008; and Dolenec, cited above, §§ 133-136. In the Court’s view, t he strong presumption
of a violation of Article 3 arising from the allocation of less than 3 sq. m in multi-
occupancy accommodation will normally be capable of being rebutted only where the
requirements are cumulatively met, namely where short, occasional and minor reductions
of personal space are accompanied by sufficient freedom of movement outside the cell and
adequate out-of-cell activities and confinement in what is, when viewed generally, an
appropriate detention facility (see, mutatis mutandis, Varga and Others, cited above, § 77;
and Mironovas and Others, cited above, § 122).

133. With regard to the question of sufficient freedom of movement, in particular, in the
Ananyev and Others case (cited above, §§ 150-152) the Court has referred to the rele-vant
CPT standards according to which all prisoners, without exception, must be al-lowed at
least one hour of exercise in the open air every day and preferably as part of a broader
programme of out-of-cell activities, bearing in mind that outdoor exercise facili-ties should
be reasonably spacious and whenever possible offer shelter from inclement weather (see
further Neshkov and Others, cited above, § 234). Indeed, according to the relevant
international standards prisoners should be able to spend a reasonable part of the day
outside their cells, engaged in purposeful activity of a varied nature (work,
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recreation, education). Regimes in establishments for sentenced prisoners should be even
more favourable (see further paragraphs 48, 53, 55 and 59 above).

134. Lastly, with regard to the overall appropriateness of the detention facility, the Court
refers to general aspects of detention identified in its case-law (see further Ananyev and
Others, cited above, §§ 153-159; and Neshkov and Others, §§ 237-244; see further Iacov
Stanciu, cited above, §§ 173-179; and Varga and Others, cited above, §§ 80-92) and the
relevant international standards (see paragraphs 48, 53, 55, 59 and 63-64 above).
Accordingly, in addition to sufficient freedom of movement and adequate out-of-cell
activities, no violation of Article 3 would be found where no other aggrava-ting
circumstance arises with regard to general conditions of an applicant’s detention (see, for
instance, the approach in Alver v. Estonia, no. 64812/01, § 53, 8 November 2005; Andrei
Georgiev, cited above, § 61; and Dolenec, cited above, § 134).

135. It follows from the above that, when considering whether measures of compen-sation
for the scarce allocation of personal space below 3 sq. m of floor surface in multi-
occupancy accommodation are capable of rebutting the strong presumption of a viola-tion
of Article 3, the Court will have regard to factors such as: the time and extent of re-
striction; freedom of movement and adequacy of out-of-cell activities; and general ap-
propriateness of the detention facility.

(c) Summary of relevant principles and standards for the assessment of prison over-
crowding

136. In the light of the considerations set out above, the Court confirms the standard
predominant in its case-law of 3 sq. m of floor surface per detainee in multi-occupancy
accommodation as the relevant minimum standard under Article 3 of the Convention.

137. When the personal space available to a detainee falls below 3 sq. m of floor surface in
multi-occupancy accommodation in prisons, the lack of personal space is considered so
severe that a strong presumption of a violation of Article 3 arises. The burden of proof'is
on the respondent Government which could, however, rebut that presumption by
demonstrating that there were factors capable of adequately compensating for the scarce
allocation of personal space (see paragraphs 126-128 above).

138. The strong presumption of a violation of Article 3 will normally be capable of be-ing
rebutted only if the following factors are cumulatively met:

(1) the reductions in the required minimum personal space of 3 sq. m are short, occa-sional
and minor (see paragraph 130 above):

(2) such reductions are accompanied by sufficient freedom of movement outside the cell
and adequate out-of-cell activities (see paragraph 133 above);

(3) the applicant is confined in what is, when viewed generally, an appropriate detention
facility, and there are no other aggravating aspects of the conditions of his or her deten-tion
(see paragraph 134 above).

139. In cases where a prison cell — measuring in the range of 3 to 4 sq. m of personal space
per inmate — is at issue the space factor remains a weighty factor in the Court’s assessment
of the adequacy of conditions of detention. In such instances a violation of Article 3 will be
found if the space factor is coupled with other aspects of inappropriate
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physical conditions of detention related to, in particular, access to outdoor exercise, natural
light or air, availability of ventilation, adequacy of room temperature, the possi-bility of
using the toilet in private, and compliance with basic sanitary and hygienic requirements
(see paragraph 106 above).

140. The Court also stresses that in cases where a detainee disposed of more than 4 sq. m
of personal space in multi-occupancy accommodation in prison and where therefore no
issue with regard to the question of personal space arises, other aspects of physical
conditions of detention referred to above (see paragraphs 48, 53, 55, 59 and 63-64 above)
remain relev ant for the Court’s assessment of adequacy of an applicant’s con -ditions of
detention under Article 3 of the Convention (see, for example, Story and Others v. Malta,
nos. 56854/13, 57005/13 and 57043/13, §§ 112-113, 29 October 2015).

141. Lastly, the Cour t would emphasise the importance of the CPT’s preventive role in
monitoring conditions of detention and of the standards which it develops in that con-
nection. The Court reiterates that when deciding cases concerning conditions of deten-tion
it remains att entive to those standards and to the Contracting States’ observance of them
(see paragraph 113 above).

3. Application of the above principles in the present case

142. The Court observes at the outset that, although the problem of prison overcrowding
has been examined in several cases against Croatia in which a violation of Article 3 was
found (see Cenbauer v. Croatia, no. 73786/01, ECHR 2006-I1I; Testa v. Croatia, no.
20877/04, 12 July 2007; Stiti¢ v. Croatia, no. 29660/03, 8 November 2007; Dolenec, cited
above; Longin, cited above; and Loni¢ v. Croatia, no. 8067/12, 4 December 2014), it has
not so far considered that conditions of detention in Croatia disclosed a structural problem
from the standpoint of Article 3 of the Convention (see, by contrast, paragraphs 94-95
above). Moreover, none of the cited cases concerned the conditions of detention in
Bjelovar Prison which give rise to the applicant’s complaints in the present case. With
regard to the conditions of detention in Bjelovar Prison the Court has so far examined one
case, in which it found no violation of Article 3 (see Pozai¢, cited above).

143. The present case does not raise a structural issue concerning the conditions of de-
tention in Croatia. The Court’s task is to address the applicant’s parti cular complaint of
overcrowding in Bjelovar Prison, where he was serving a prison sentence in the period
between 16 October 2009 and 16 March 2011 (see Polufakin and Chernyshev v. Russia, no.
30997/02, §§ 155-156, 25 September 2008).

144. The applicant in particular complained that for several non-consecutive periods,
amounting in total to fifty days, including a period of twenty-seven consecutive days, he
disposed of less than 3 sq. m of personal space, and that there were also several non-
consecutive periods in which he was allocated between 3 and 4 sq. m of personal space in
the cells (see paragraph 15 above).

145. In view of the relevant test enunciated above (see paragraphs 136-139 above), the
Court will address the applicant’s complaints separately w ith regard to the period in which
he disposed of less than 3 sq. m of personal space, and the period in which he was allocated
between 3 and 4 sq. m of personal space in Bjelovar Prison.

(a) Period in which the applicant disposed of less than 3 sq. m of personal space (i)
Whether the strong presumption of a violation of Article 3 arises in the present case
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146. The Court notes that the particular details of the personal space allocated to the ap-
plicant are based on the documentation provided by the respondent Government which the
applicant did not contest (see paragraph 17 above). Specifically, during his stay in Bjelovar
Prison, which lasted for one year and five months (see paragraphs 13-14 above), the
applicant was detained in four cells in which he had between 3 and 6.76 sq. m of personal
space. Only during the following non-consecutive periods did he have personal space
which fell below 3 sq. m, by 0.45 and 0.38 sq. m: on 21 April 2010 (one day — 2.62 sq. m),
and between 3 and 5 July 2010 (three days — 2.62 sq. m); 18 July and 13 August 2010
(twenty-seven days — 2.62 sq. m); 31 August and 2 September 2010 (three days — 2.55 sq.
m); 19 and 26 November 2010 (eight days — 2.55 sq. m); 10 and 12 December 2010 (three
days — 2.62 sq. m); 22 and 24 December 2010 (three days — 2.62 sq. m); and 24 and 25
February 2011 (two days — 2.62 sq. m).

147. There were also certain periods in which there were reductions in the minimum re-
quired personal space of 3 sq. m by 0.08, 0.04 and 0.01 sq. m (see paragraph 17 above).
Although such reductions are not of the same degree and extent as those noted above,
particularly given that some of them can hardly be demonstrated and distinguished in terms
of space, and are therefore not decisive for the determination of the case at issue, the Court
considers that they cannot be ignored in the overall assessment of conditions of the
applicant’s confinement in Bjelovar Prison.

148. In view of these findings, and the relevant principles enunciated in its case-law (see
paragraph 137 above), the Court finds that a strong presumption of a violation of Article 3
arises in the case at issue. Accordingly, the question to be answered is whether there were
factors capable of rebutting that presumption.

(ii) Whether there were factors capable of rebutting the strong presumption of a viola-tion
of Article 3

149. The Court notes that the relevant reductions in the applicant’s personal space be -low
3 sq. m were of relatively short duration. This is in particular true as to single non-
consecutive periods of one (2.62 sq. m), two (2.62 sq. m) and eight days (2.55 sq. m), three
non-consecutive periods of three days during which the applicant had 2.62 sq. m of
personal space, and one period of three days during which the applicant had 2.55 sq. m of
personal space. The Court notes, however, that there was also a period of twenty-seven
days (between 18 July and 13 August 2010) in which the applicant disposed of 2.62 sq. m
of personal space (see paragraph 146 above).

150. In these circumstances, sharing the Chamber’s concerns with regard to the period of
twenty-seven days, the Court will first consider whether that period could be regard-ed as a
short and minor reduction in the required personal space.

(o) The period of twenty-seven days

151. In this connection the Court observes that in a comparably similar case of Vladimir
Belyayev (cited above), concerning several non-consecutive periods of reductions in the
applicant’s personal space below 3 sq. m, t he longest period lasted twenty-six days dur-ing
which the applicant disposed of 2.97 sq. m of personal space (see paragraph 130 above).
However, in the case at issue the applicant disposed of 2.62 sq. m of personal space for a
period of twenty-seven days (see paragraph 146 above).
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152. These circumstances are sufficient for the Court to conclude that the period of twenty-
seven days when the applicant had only 2.62 sq. m at his disposal cannot call in-to question
the strong presumption of a violation of Article 3.

153. Accordingly, the Court finds that in the period of twenty-seven days in which he
disposed of less than 3 sq. m of personal space in Bjelovar Prison, the conditions of the
applicant’s detention subjected him to hardship going beyond the unavo idable level of
suffering inherent in detention and thus amounting to degrading treatment prohibited by
Article 3 of the Convention.

(B) The remaining periods

154. As regards the remaining periods which were of short duration and in respect of which
the strong presumption of a violation of Article 3 of the Convention can accor-dingly be
rebutted on other grounds, the Court must have regard to other relevant fac-tors, namely
the possibility of sufficient freedom of movement and out-of-cell activities and the general
conditions of the applicant’s detention (see paragraphs 137 -138 above). The burden of
proving that there were such factors is on the Government.

155. With regard to the question of freedom of movement and out-of-cell activities, the
Court notes the Government’s submissions concerning the amenities available for in -mates
in Bjelovar Prison. The Government explained that the inmates were allowed to move
freely outside their cells in the morning and afternoon, and to use the indoor and outdoor
facilities of Bjelovar Prison. This in particular included two hours of outdoor exercise and
in addition free out-of-cell movement inside the prison between 4 and 7 p.m. The
Government also explained in detail the prisoners’ daily regime and described the facilities
available in Bjelovar Prison (see paragraphs 19-20 above).

156. In support of their claims the Government provided photographs, floor plans and other
relevant documentation related to the available facilities in Bjelovar Prison (see paragraph
21 above). This in particular concerns the photographs, taken in 2007, 2010 and 2011 in
the context of the renovation of the prison and visits of various officials to the prison,
showing the interior of Bjelovar Prison, the recreation yard, the cells and their sanitary
facilities. These photographs correspond to the Government’s description of the relevant
facilities available to prisoners. The Government also provided docu-mentation concerning
the availability of entertainment for prisoners in Bjelovar Prison, which further supports
the claims made in their submissions (see, by contrast, Orchowski, cited above, §§ 125 and
129).

157. For his part, the applicant sought to challenge the Government’s submission only in
very general terms insisting on the fact that he had not been engaged in any work. At the
same time he did not provide a detailed description disputing the Government’s claims
concerning the opportunities for outdoor exercise and other details of the rele-vant prison
regime in Bjelovar Prison (compare Golubenko, cited above, § 61). He con-ceded the fact
that he had had a possibility of three hours per day of movement outside his cell but argued
that the outdoor facilities were inadequate and insufficient, particu-larly given that there
was only an open recreation yard (see paragraph 16 above).

158. The Court observes at the outset that the Government’s submissions are very de -taile
d and consistent with their position in the Pozai¢ case concerning the relevant facili -
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ties available to detainees in the same prison at the relevant time (see Pozaié, cited above,
§§ 15 and 60; and, by contrast, Idalov, cited above, § 99). Moreover, there is no indication
that the relevant materials submitted by the Government were prepared after they had been
given notice of the applicant’s complaint. There is therefore no reason for the Court to

doubt the authenticity, objectivity and relevancy of such materials (see Sergey Chebotarev
v. Russia, no. 61510/09, §§ 40-41, 7 May 2014).

159. On the other hand, in the absence of any detailed information from the applicant about
his daily routines at Bjelovar Prison, and regard being had to the materials sub-mi tted by
the Government on the issue, the Court is unable to accept the applicant’s submissions as
sufficiently established or credible (see Ildani v. Georgia, no. 65391/09, § 27, 23 April
2013). It also attaches particular importance to the fact that the applicant never complained
at the domestic level about certain aspects of his confinement, such as, in particular, the
lack of outdoor exercise or insufficient time for free movement.

160. In view of the above, the Court’s task in the present case is to de termine whether it
can be ascertained, from the material submitted before it, that the applicant was given
sufficient freedom of movement and adequate out-of-cell activities, which were capable of
alleviating the situation created by the scarce allocation of personal space.

161. In this connection the Court notes that in the ordinary daily regime in Bjelovar Prison
the applicant was allowed the possibility of two hours of outdoor exercise, which is a
standard set out in the relevant domestic law (see paragraph 43 above, section 14 (1.9) of
the Enforcement of Prison Sentences Act above) and above the minimum stan-dards set out
by the CPT (see paragraph 53 above). The photographs available to the Court show the
recreation yard, which according to the Governme nt’s undisputed sub -mission, has a
surface area of 305 sq. m and includes a lawn and asphalted parts as well as protection
from inclement weather and is equipped with various recreational facili-ties, such as a
gym, basketball court and ping-pong table.

162. Furthermore, it is undisputed by the applicant that he was allowed three hours per day
of free movement outside his cell within the prison facility. Taking also into ac-count the
period of two hours of outdoor exercise, as well as the periods necessary for serving
breakfast, lunch and dinner, it cannot be said that the applicant was left to languish in his
cell for a significant proportion of his day without any purposeful ac-tivity. This is
particularly true given the entertainment facilities available in Bjelovar Prison, such as the
possibility of watching TV or borrowing books from the local library, as follows from the
material available before the Court (compare Valasinas, cited above, § 111).

163. Against the above background, the Court finds that, even taking into account that the
applicant was unable to obtain work, which related not only to the objective im-possibility
(see paragraph 20 above) but also arguably to the applicant’s previous behaviour (see
paragraph 13 above), the possibility of free out-of-cell movement and the facilities
available to the applicant in Bjelovar Prison could be seen as significantly alleviating
factors in relation to the scarce allocation of personal space.

164. It remains to be determined whether the applicant was detained in generally appro-
priate conditions in Bjelovar Prison (see paragraphs 134 and 138 above). The Court is of
the view that the above considerations concerning the material available before it hold true
for the general conditions of the applicant’s detention. In particular, the
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Government’s detailed submission is corroborated by relevant evidence (see paragraph 21
above) and the findings of the competent domestic authorities in the applicant’s case,
notably the competent judicial authorities, the Ministry of Justice Prison Administration
and the Ombudsperson (see paragraphs 25, 28, 30 and 38 above). In this context the Court
would note that there is no reason for it to call into question these findings of the
competent domestic authorities. It also attaches particular importance to the fact that the
applicant did not raise, let alone substantiate, allegations concerning poor hygiene con-
ditions in the cells and poor nutrition, or notably inadequate recreational and education-al
activities, in his constitutional complaint before the Constitutional Court.

165. Moreover, the applicant’s statements concerning the general conditions of his de -
tention are inconsistent and contrary to the available evidence. Specifically, at one in-
stance the applicant argued that the cells where he had been accommodated were insuf-
ficiently equipped with the relevant furniture for every inmate (see paragraph 16 above),
whereas elsewhere, when he intended to show that he had not had sufficient freedom of
movement inside the cell, he argued that he had been unable to pace normally due to the
furniture available to every inmate (see paragraph 80 above), which contradicts his own
above-cited statement. Moreover, the applicant argued that the sanitary facilities were in
the same room as the living area from which they were not fully separated (see para-graph
16 above), while the photographs and floor plans of the prison dating back to 1993, the
authenticity and relevancy of which are not in dispute, show that the prison cells in
Bjelovar Prison were equipped with a fully partitioned sanitary facility.

166. Likewise, the Court observes that it appears from the material available to it that the
food served to the prisoners was regularly inspected by the prison doctor and the competent
State authorities, and that prisoners were served three meals per day which, on the basis of
the menu presented by the Government, do not appear substandard or in-adequate
(compare Alexov, cited above, § 106; and, by contrast, Kadikis v. Latvia (no. 2), no.
62393/00, § 55, 4 May 2006, where prisoners had only one meal per day). More-over,
prisoners had free access to the sanitary facilities and there is no issue with regard to the
access to natural light and fresh air in the cell.

167. There was also, as it appears from the available materials, a possibility to shower three
times per week (see paragraph 26 above; see further paragraph 55 above, Rule 19.4 of the
European Prison Rules; and by contrast Shilbergs v. Russia, no. 20075/03, § 97, 17
December 2009, where the applicant had a possibility to shower no more than once every
ten days). The facilities of Bjelovar Prison were constantly renovated and maintained,
including in the period before and during the applicant’s stay in that prison (see paragraphs
18 and 38 above). In this connection the Court notes the photographs, the authenticity of
which is not in dispute, showing the interior of Bjelovar Prison, the recreation yard, the
cells and their sanitary facilities, which appear to be in an adequate state of repair and
cleanliness (see, by contrast for example, Zuyev v. Russia, no. 16262/05, § 59, 19 February
2013), and which accordingly correspond to the Govern-ment’s description of the relevant
facilities available to prisoners.

168. In view of the above, the Court considers that the applicant was detained in generally
appropriate conditions in Bjelovar Prison.

169. Against the above background, as regards the other periods during which the appli-
cant disposed of less than 3 sq. m of personal space, the Court finds that the Government
have rebutted the strong presumption of a violation of Article 3. Those
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non-consecutive periods can be regarded as short and minor reductions in personal space,
during which sufficient freedom of movement and out-of-cell activities were available to
the applicant. Moreover, he was detained in, viewed generally, an appropri-ate detention
facility.

170. The Court therefore considers that it cannot be established that the conditions of the
applicant’s detention, although not completely adequate as regards personal space, reached
the threshold of severity required to characterise the treatment as inhuman or degrading
within the meaning of Article 3 of the Convention. This conclusion is not altered by the
fact that the relevant domestic law provided for a standard of 4 sq. m of personal space per
detainee, which, as already indicated above, may inform the Court’s decision but cannot be
considered a decisive argument for its assessment under Article 3 (see paragraph 111
above). This is particularly true in the context of the Croatian dome-stic system given that
the Constitutional Court, in its assessment of the minimum per-sonal space allocated to a
detainee, referred to the Court’s minimum standard of 3 sq. m of personal space set out in
its Ananyev and Others judgment (see paragraph 45 above).

171. In the light of the above, the Court considers that the conditions of the applicant’s
detention during the remaining periods in which he disposed of less than 3 sq. m of per-
sonal space did not amount to degrading treatment prohibited by Article 3 of the Con-
vention.

(y) Conclusion

172. The Court finds that there has been a violation of Article 3 of the Convention with
regard to the period of twenty-seven days (between 18 July and 13 August 2010) in which
the applicant disposed of less than 3 sq. m of personal space (see paragraph 153 above).

173. Conversely, with regard to the remainder of the periods in which the applicant dis-
posed of less than 3 sq. m (see paragraph 171 above), the Court finds that there has been no
violation of Article 3 of the Convention.”

Hojesterets begrundelse og resultat

Sagens temaer

Sagen angar udlevering til straffuldbyrdelse i Rumanien af Arrestant i henhold til en
europaisk arrestordre. Spergsmaélet er for det forste, om udlevering skal negtes med den
begrundelse, at arrestordrens indhold ikke lever op til kravene til beskrivelse af tid og sted
mv. for den strafbare handling, og at en engelsk domstol den 17. februar 2016 traf
beslutning om ikke at fuldbyrde den samme arrestordre med den begrundelse, at disse krav
ikke fandtes opfyldt. Hvis udlevering ikke skal negtes med den anferte begrundelse, skal
der tages stilling til, om udlevering skal naegtes i medfer af udleve-ringslovens § 10 h, stk.
2, sammenholdt med Den Europeaiske Menneskerettighedskon-ventions artikel 3 og Den
Europaiske Unions Charter om grundleggende rettigheder ar-tikel 4.

Arrestordrens indhold og betydningen af den engelske afgorelse om at afsla fuldbyrdel-se
af arrestordren

Hgjesteret finder, at den engelske afgorelse om at afsla fuldbyrdelse af arrestordren ikke er
bindende for danske myndigheder. Efter Radets rammeafgorelse af 13. juni 2002 om
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den europaiske arrestordre er de danske myndigheder derfor forpligtet til at foretage en
selvsteendig vurdering af, om betingelserne for udlevering er opfyldt.

Herefter, og da Hojesteret af de 1 landsrettens kendelse af 9. juni 2016 anferte grunde
finder, at kravene til indholdet af arrestordren er opfyldt, tiltreeder Hojesteret, at der ikke er
grundlag for at negte udlevering af de formelle grunde, som Arrestant har gjort geeldende.

Udleveringslovens § 10 h, stk. 2, spargsmalet om kreenkelse af EU-chartrets artikel 4 og
Den Europceiske Menneskerettighedskonventions artikel 3

Efter udleveringslovens § 10 h, stk. 2, mé udlevering ikke finde sted, hvis der er fare for, at
den pagaeldende efter udleveringen vil blive udsat for tortur eller anden umenne-skelig eller
nedvardigende behandling eller straf. Bestemmelsen skal fortolkes 1 over-ensstemmelse
med EU-chartrets artikel 4 og Menneskerettighedskonventionens artikel 3.

EU-Domstolen har i sin dom af 5. april 2016 i de forenede sager C-404/15 (Pal Arany-osi)
og C-659/15 PPU (Robert Caldararu) fastslaet, at princippet om gensidig anerken -delse,
som er grundlaget for ordningen for den europaiske arrestordre, er baseret pa, at der
mellem medlemsstaterne hersker en gensidig tillid til, at deres respektive nationale
retsordener er i stand til at yde den samme effektive beskyttelse af de grundleeggende
rettigheder, som er anerkendt pa EU-plan. Af dommen fremgar endvidere, at princippet om
gensidig anerkendelse og gensidig tillid mellem medlemsstaterne er af grundlaeg-gende
betydning i EU-retten, idet disse principper muligger oprettelsen og bevarelsen af et
omrdde uden indre granser. Princippet om gensidig anerkendelse betegnes som en
“hjernesten” 1 det retlige samarbejde. Som udgangs punkt kan risiko for umenneskelig eller
nedvardigende behandling pa grund af de generelle forhold under frihedsberevelse 1 den
EU-medlemsstat, som har fremsat anmodning om udlevering, derfor ikke fore til afslag pa
at fuldbyrde en europeisk arrestordre, men alene til anmodning om suppleren-de
oplysninger fra den padgaldende stat med henblik pa at sikre sig imod en sddan risi-ko.

I overensstemmelse med EU-Domstolens dom har Ostre Landsret foranlediget supple-
rende oplysninger om de forventede faengselsforhold for Arrestant tilvejebragt fra det
rumenske justitsministerium.

Af det rumenske justitsministeriums udtalelse, der er citeret 1 landsrettens kendelse af 30.
juni 2016, fremgar bl.a., at Arrestant efter udlevering til straffuldbyrdelse vil blive indsat 1
fengslet Bukarest Rahova med henblik pé at gennemfore en karantenepe-riode péd 21 dage.
Han vil her fa minimum 2-3 m2 personligt rum til rddighed. Efter ka-rantaeneperiodens
afslutning er det mest sandsynligt, at han 1 begyndelsen skal afsone i1 fengslet 1 Tulcea. I
udtalelsen er der redegjort for afsoningsforholdene i feengslet, her-under med hensyn til
belysning, ventilation, sanitaere forhold, gérdture, uddannelses-, arbejds- og
fritidsaktiviteter mv. For sd vidt angar pladsforholdene har den rumanske kriminalforsorg i
udtalelsen garanteret, at Arrestant vil komme til at afsone straffen i faengslet i Tulcea eller 1
en anden detention, som vil sikre ham personligt rum pa mellem 2 m2 og 3 m2, inklusiv
seng og meblement.

Den Europaiske Menneskerettighedsdomstol har i dom af 20. oktober 2016 1 sagen Mursi¢
mod Kroatien (nr. 7334/13, storkammerafgerelse) praciseret sin praksis vedre -rende
pladsforhold i feengsler. I dommen udtales bl.a., at der er en steerk formodning for,
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at Den Europ@iske Menneskerettighedskonventions artikel 3 er kranket, hvis en indsat har
mindre end 3 m2 personligt rum til rddighed, og at denne sterke formodning nor-malt kun
kan afkreftes, hvis en reekke kumulative betingelser er opfyldt, herunder at begraensningen
1 forhold til et kraevet minimumsareal pa 3 m2 er ’short, occasional and minor” , jf. preemis
138. I dommens preemisser 151 -153 fastslog Domstolen, at det for-hold, at en indsat i en
periode pa 27 dage kun havde haft 2,62 m2 personligt rum til ra-dighed, i sig selv var
tilstraekkeligt til at konkludere, at den pageldende havde vearet ud-sat for nedvardigende
behandling i strid med konventionens artikel 3.

Udtalelsen fra det rumenske justitsministerium er afgivet den 21. juni 2016 og dermed
forud for, at Den Europ@iske Menneskerettighedsdomstol afsagde dommen 1 sagen Mur$i¢
mod Kroatien.

Pa den baggrund finder Hojesteret, at der inden endelig stillingtagen til, om en udleve-ring
vil veere i strid med udleveringslovens § 10 h, stk. 2, ber indhentes en fornyet udta-lelse fra
de rumenske myndigheder om de forhold, som Arrestant efter en even-tuel udlevering vil
blive anbragt under, jf. artikel 15, stk. 2, i rammeafgerelsen om den europaiske arrestordre.

Sagen udsettes herefter pa, at anklagemyndigheden 1 lyset af Den Europaiske Menne-
skerettighedsdomstols dom af 20. oktober 2016 indhenter en fornyet udtalelse fra de
rumenske myndigheder om de forhold, der kan paregnes under frihedsberovelse af
Arrestant, safremt han udleveres til Rumanien.

Spergsmalet om fortsat varetegtstengsling afgeres serskilt.
Thi bestemmes:

Sagen udsettes med frist til den 24. marts 2017 pé, at anklagemyndigheden indhenter en
fornyet udtalelse fra de rumanske myndigheder om de forhold, der kan paregnes under
frihedsberovelse af Arrestant, safremt han udleveres til Rumanien.”

Supplerende sagsfremstilling

Ved serskilt kendelse af 1. marts 2017 fandt Hejesteret, at betingelserne efter udleveringslo-vens
§ 18 b, stk. 2, jf. retsplejelovens § 762, stk. 1, nr. 1, for fortsat varetegtsfeengsling var opfyldt, at
fortsat fengsling ikke ville vere 1 strid med proportionalitetsprincippet i retspleje-lovens § 762,
stk. 3, eller med § 768 a, samt at varetegtsfeengslingens gjemed ikke kan opnds med mindre

indgribende foranstaltninger, jf. § 765. Arrestant skulle derfor forblive varetaegtsfangslet.

Justitsministeriet rettede efter Hojesterets kendelse af 24. februar 2017 henvendelse til det
rumenske justitsministerium med henvisning til Den Europaiske Menneskerettighedsdom-stols
dom af 20. oktober 2016 i sagen Mu 18i¢ mod Kroatien (7334/13, storkammerafgerelse) og

anmodede om yderligere oplysninger om afsoningsforholdene for Arrestant, sa-
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fremt han udleveres til straffuldbyrdelse i Rumanien. De rumanske myndigheder har afgivet en

udtalelse herom den 15. marts 2017. I udtalelsen hedder det:

”Hvis den frihedsberegvede person udleveres til Rumanien i Henri Coanda -Lufthavnen i
Bukarest, vil han blive indsat i Bucuresti Rahova -faengslet med hen-blik pa at udsta
karanteneperioden (21 dage).

Fangslet rader over 24 karantenevarelser, hvor der sikres et 3 m2 personligt rum. I denne
periode udever de indsatte alle de rettigheder, som er indeholdt i afso-ningsloven, og de
gennemgar programmet for tilpasning til livet som frihedsberg-vet.

Efter modtagelsen 1 fengslet sendes de domfaldte til karanteene- og observations-
afdelingen. De domfaldte indlogeres pa vearelser efter ken og alder savel som ef-ter andre
lovmeessige krav, interne regler eller sikkerhedsforanstaltninger.

I karantene- og observationsperioden iagttages de indsattes adfeerd og person-lighed, der
udferes legelige undersegelser, der undervises 1 hygiejneregler, og der foretages en
vurdering af deres uddannelsesmessige, psykologiske og sociale be-hov med henblik pa at
f4 fastlagt de omréder, hvor der er behov for handling og hjlp.

Ved afslutningen af karantane- og observationsperioden udarbejder afdelingen for
uddannelse og psykosocial hjelp for hver enkelt indsat en individuel Plan for ud-
dannelses- og behandlingsmassig evaluering og handling, hvori der praciseres de
aktiviteter og programmer, som den indsatte vil blive inkluderet i under faengsels-opholdet.
Planen suppleres og @ndres sé ofte, det er nedvendigt.

I denne periode finder der ogsa aktiviteter sted, hvis formél er at informere de ind-satte om
de geldende regler vedrarende orden, disciplin, opfersel og forholdet til andre personer.
Planen indeholder desuden individuelle og falles aktiviteter, som tilretteleegges af
fengselsadministrationen.

I karantaeneperioden folger hver indsat programmet for tilpasning til livet som fri-
hedsberovet.

Ved afslutningen af karanteneperioden fastsettes folgende:
- helbredstilstanden
- ernzringsordningen

- Den Individuelle Plan for uddannelses- og behandlingsmessig evaluering
og handling, som omfatter alle obligatoriske aktiviteter, der skal udferes alt efter den

indsattes personlighed.

Efter karanteneperiodens afslutning og 1 betragtning af straffens lengde vil oven-navnte
person til at starte med mest sandsynligt afsone sin fengselsstraf under ordningen med
lukket faengsel. Eftersom hans bopzl ligger i amtet Tulcea, vil han til at starte med mest
sandsynligt afsone sin straf i Tulcea-faengslet.

Verelserne i Tulcea-feengslet til indsatte, der afsoner deres straf under ordningen med
lukket faengsel, er forsynet med et badeverelse med handvask, toilet og bru-
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ser. Der er naturlig belysning via et vindue pa 1,13 m x 1,15 m, og der er kunstig belysning
med hvidt lys fra neonrer 4 x 18W. Der er pé verelserne mebler til ind-tagelse af maltider
og opbevaring af personlige ejendele, navnlig bord, stole, kna-geraekke og reoler.

Der er lobende forsyning med koldt drikkevand. Der er forsyning med varmt vand 1
henhold til feengslets badprogram (3 gange om ugen). Hvad angér hygiejnefor-hold skal det
her navnes, at der foretages insektbekaempelse med jevne mellem-rum og 1 situationer,
hvor dette er pakraevet. Der foretages daglig rengering med klor af de indsattes verelser,
og der foretages arlig rengering ved maling. Vask af tej foregédr ugentligt 1 feengslets
vaskeri.

Hvis vedkommende afsoner sin frihedsstraf under ordningen med lukket feengsel, vil han
rdade over 3 m2 personligt rum, inklusive seng og tilhorende mobler. Det personlige rum
inkluderer dog ikke det badevcerelse, som horer til veerelset, og heller ikke pladsen til
opbevaring af ejendele.

Vi skal 1 det folgende nevne nogle karakteristiske treek for afsoningsordningen med lukket
faengsel.

Det daglige program for personer, der afsoner deres straf under ordningen med lukket
feengsel, omfatter udferelse af arbejde, uddannelsesmassige og kulturelle aktiviteter, terapi,
idreet, psykologisk radgivning og social bistand, religiose akti-viteter, skolegang og faglig
uddannelse, leegelig bistand, gatur, hviletid og andre aktiviteter, som er nadvendige for at
stimulere indsatte i det lukkede feengsel til at patage sig ansvar. Aktiviteterne med de
indsatte under denne ordning finder sted individuelt eller i gruppe, under konstant opsyn
fra personalets side.

De indsatte under ordningen med lukket fengsel, som af forskellige arsager hver-ken
arbejder eller deltager i undervisning eller faglig uddannelse, gar ture, fdr psykologisk og
social bistand og udover idreet og religiose aktiviteter i mindst 4 timer om dagen. De
indsatte, der ikke udferer arbejde, og som ikke deltager i an-dre aktiviteter, har ret til
mindst 3 timers gitur om dagen. Indsatte, som udferer arbejde, deltager i undervisning og
far psykologisk og social bistand, har ret til mindst én time gatur om dagen.

Det skal her preciseres, at programmer og aktiviteter inden for uddannelse og psykologisk
og social bistand gennemfoeres pd grundlag af anbefalinger 1 den indi-viduelle Plan for
uddannelses- og behandlingsmaessig evaluering og handling i1 grupper inde 1 faengslet.
Uden for fengslet kan der med feengselsdirektorens tilla-delse gennemfores
uddannelsesmessige og kulturelle aktiviteter for de indsatte under afsoningsordningen med
lukket faengsel under konstant bevogtning og op-syn.

Efter afsoning af en femtedel af straffen skal Planen 1 henhold til loven tages op til
evaluering med henblik pd @ndring af afsoningsordning.

I denne sammenheng skal det nevnes, at det ikke er muligt at forudse forlebet i
afsoningsordningen, og at det ikke kan praeciseres, om domfaldte efter evaluering af
afsoningsordningen fortsatter afsoningen under samme ordning eller ej, efter-som dette
forst og fremmest athanger af vedkommendes opfersel under afsonin-
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gen. Derudover kan den indsatte pa et hvilket som helst tidspunkt under afsonin-gen
overflyttes til en mere restriktiv afsoningsordning alt efter vedkommendes op-forsel.

Hvis det besluttes, at den ovennavnte person skal afsone sin straf under ordningen med det
halvabne feengsel, vil han fortsat kunne afsone 1 Tulcea-feengslet.

Vi skal her preecisere, at Den Nationale Kriminalforsorg (Administratia Nationala a
Penitenciarelor) - sdfremt afsoning finder sted under ordningen med halvabent feengsel -
kan garantere, at vedkommende vil rade over 2 m2 personligt rum, som inkluderer seng og
tilhorende mobler, dog eksklusive opbevaringsplads og bade-veerelse.

Vi skal 1 det folgende nevne nogle karakteristiske treek for afsoningsordningen med
halvébent feengsel.

De indsatte har hver dag adgang til girde, hvor de kan ga tur, til klubber, idraets-baner,
idraetssal, kirke, undervisningslokaler og andre steder til udevelse af deres rettigheder.

Den halvibne afsoningsordning giver de indsatte mange muligheder, som for ek-sempel:
- muligheden for at ga rundt uden ledsager inden for feengslets omrade pé

ruter, der er fastsat af feengslets administration,
- muligheden for at tilretteleegge den fritid, de har til rddighed, under opsyn,

under overholdelse af det program, der er fastsat af administrationen.

Under den halvabne afsoningsordning stir derene til de verelser, hvor de indsatte bor, dbne
hele dagen. De indsatte har hele dagen pa basis af et program, som er godkendt af
fengslets ledelse, adgang til garde, hvor de kan gi tur, og hvor der er anlagt s&rlige steder
til brug for rygning.

Béde ude i gangene, hvor varelserne ligger, og i de garde, hvor de kan ga tur, er der
monteret telefoner til brug for de indsatte, som har mulighed for at foretage 10 opkald om
dagen af en samlet varighed pa 60 minutter, og der er anlagt steder med adgang til
elektronisk dokumentation og information, hvor de indsatte kan tjekke deres situation
(antal kreditter, uddannelsesmaessige aktiviteter, som de har deltaget i, deres juridiske
situation m.v.).

De domfaldte, der afsoner deres straf under den halvabne afsoningsordning, kan udfore
arbejde og deltage i uddannelsesmeessige, kulturelle og terapeutiske aktivi-teter, de kan fa
psykologisk radgivning og social hjeelp, og de kan deltage i religi-ose aktiviteter, gd i skole
og fd en uddannelse uden for feengslet, under opsyn.

Under den halvabne afsoningsordning har de indsatte ret til at fa 5 besog a hojst 2 timers
varighed om méneden. De indsatte har ret til en gang om ugen at foretage indkeb i
feengslets butikker for et maksimumsbeleb svarende til 3/4 af den ru-manske mindstelen.
De kan kebe madvarer, frugt, grentsager, mineralvand, soda-vand, cigaretter og andre
varer, der er tilladt.
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De programmer og aktiviteter inden for uddannelse og psykologisk og social bi-stand, der
gennemfores af de indsatte under den halvdbne afsoningsordning, finder sted pa grundlag
af anbefalinger i den individuelle Plan for uddannelses- og be-handlingsmessig evaluering
og handling, i1 grupper, pa omrader inde 1 faengslet, hvilke omréader star dbne i lobet af
dagen, samt uden for feengslet. Ledsagelse og bevogtning af de indsatte under den halvibne
afsoningsordning foretages af ube-vabnet personale.

Hvad angar udfoerelse af indtegtsgivende aktiviteter skal vi her precisere, at fengslets
administration tager de nedvendige skridt for at finde frem til mulighe-der for, at s mange
indsatte som muligt udferer arbejde. Alt efter afsoningsord-ning kan man kreve af de
indsatte, at de udferer arbejde efter deres uddannelse, ferdigheder, evner, alder, helbred,
sikkerhedsregler savel som efter de program-mer, der har til formal at stette deres faglige
uddannelse.

De indsatte kan udfere indtegtsgivende aktiviteter pd omrader inde i feengslet el-ler uden
for feengslet, hvilket sker under iagttagelse af fremgangsmade og kriterier for udveelgelse
til og fordeling efter arbejdsopgaver, overholdelse af sikkerheds-regler, som er specifikke
for de enkelte afsoningsordninger, udarbejdelse af do-kumentation til brug for
tilretteleggelse og drift af arbejdssteder, forberedelse og anlaeggelse af arbejdssteder,
iagttagelse af reglerne for sikkerhed og sundhed pé arbejdspladsen, udarbejdelse af
dokumenter for registrering af arbejdstid og tilde-lig af rettigheder for det presterede
arbejde.

Det arbejde, der preesteres af de indsatte, har dels til formal at opretholde og oge deres
muligheder for at forseger sig selv efter losladelse og dels at opnd indtegter. Arbejdstiden
er 8 timer pr. dag og hejst 40 timer om ugen med de undtagelser, der er fastsat 1
arbejdslovgivningen.

De indsatte, der afsoner deres straf under den halvabne ordning, har séledes hele dagen
mulighed for at tilbringe deres fritid uden for det varelse, de bor pé. De fo-res kun ind pa
deres verelse med henblik pd at indtage méltider og sa en halv time for navneoprabet om
aftenen. Det betyder, at denne kategori af indsatte - ud over den tid, de bruger pé deltagelse
1 aktiviteter og programmer samt pa udevelse af deres rettigheder - kan tilbringe deres fritid
uden for det varelse, de bor p4, i fri luft, og at de faktisk kun bruger verelset til at hvile sig
eller til forskellige admini-strative aktiviteter og personlig pleje.

Under afsoningen kan der opsta faktorer, som ikke kan forvaltes af hverken admi-
nistrationen af det pageeldende feengsel eller Den Nationale Kriminalforsorg, og som
kreever de indsattes overforelse. Blandt disse faktorer kan ncevnes:

- Indkaldelser til at give made for judicielle myndigheder, som betjenes af
andre feengsler,

- Overforelse af vedkommende til et andet feengsel efter egen anmodning af
familiemaessige arsager,

- Indlaeggelse 1 et hospitalsfengsel eller pd et hospital under Sundhedsmini-
steriet som folge af vedkommendes helbred.”

Anbringender
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Arrestant har gentaget sit anbringende om, at udlevering af ham til straffuldbyrdelse i Rumaenien
vil veere 1 strid med udleveringslovens § 10 h, stk. 2, jf. Den Europaiske Menne-

skerettighedskonventions artikel 3.

Den nye udtalelse fra de rumanske myndigheder kan ikke give anledning til en @ndret be-
demmelse, jf. Den Europaiske Menneskerettighedsdomstols dom af 20. oktober 2016 i1 sagen
Mursi¢ mod Kroatien (nr. 7334/13, storkammerafgerelse). Oplysningerne skal ses 1 sammen -
hang med den tidligere udtalelse, der er citeret 1 landsrettens kendelse af 30. juni 2016. Der er
tale om samme fengsler og feengselsforhold, og der er ikke redegjort naermere for baggrunden
for de nye — afvigende — oplysninger om pladsforholdene. Det ber give anledning til skepsis ved
vurderingen af risikoen for overtradelse af artikel 3 i Den Europaiske Menneskerettig-
hedskonvention. Rumanien er flere gange demt for overtradelse af artikel 3 som folge af
umenneskelige afsoningsforhold i fengslerne, senest ved en dom af 25. april 2017 (Rezmives

m.fl. mod Rumanien, nr. 61467/12, 39516/13, 48231/13 og 68191/13).

Anklagemyndigheden har gentaget sit anbringende om, at Danmark er forpligtet til at foretage

udlevering 1 henhold til udleveringsloven og rammeafgerelsen om den europaiske arrestordre.

Det folger af Den Europ®iske Menneskerettighedsdomstols dom af 20. oktober 2016 i sagen
Mur $i¢ mod Kroatien (nr. 7334/13, storkammerafgerelse), at der er en sterk formodning for, at
Den Europaiske Menneskerettighedskonventions artikel 3 er krenket, hvis en indsat har mindre
end 3 m? personligt rum til radighed, og at denne steerke formodning normalt kun kan afkraftes,
hvis en rekke kumulative betingelser er opfyldt, herunder at begransningen i for-hold til et

minimumsareal pa 3 m? er ”’short, occasional and minor” .

Det fremgér af udtalelsen af 15. marts 2017 fra de rumanske myndigheder, at Arrestant under
den indledende karanteneperiode og under afsoning i lukket faengsel vil rade over 3

m? personligt rum, inklusive seng og tilherende mebler, dog eksklusive opbevaringsplads og
badevearelse. Han vil imidlertid muligvis efter en femtedel af afsoningen skulle afsone sin straf
under ordningen med halvibent faengsel, hvor han kun vil vare garanteret at kunne rade over 2

m?2 personligt rum, som inkluderer seng og tilherende mabler.
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For en umiddelbar betragtning synes de beskrevne forhold under en sadan afsoning ikke fuldt ud
at veere 1 overensstemmelse med de betingelser, som er fastsldet ved Den Europaiske

Menneskerettighedsdomstols dom af 20. oktober 2016.

Nér anklagemyndigheden alligevel fastholder pastanden om stadfastelse, skyldes det, at de
forhold, der afsones under i det halvabne faengsel, i ovrigt er sé frie, at det ma overvejes, om
begransningen i forhold til et minimumsareal pa 3 m? svarer til de omstendigheder, der i
Menneskerettighedsdomstolens dom af 20. oktober 2016 betegnes som “’short, oc casional and

minor” .

Anklagemyndigheden har 1 den forbindelse navnlig fremhavet, at derene til de varelser, hvor de
indsatte bor, star abne hele dagen, at de indsatte — ud over den tid, de bruger pa deltagelse i
aktiviteter og programmer samt pd udevelse af deres rettigheder — kan tilbringe deres fritid uden
for det vaerelse, de bor pé, i fri luft, og at de faktisk kun bruger verelset til at hvile sig i eller til
forskellige administrative aktiviteter og personlig pleje. De indsatte behover séledes i den
periode af degnet, hvor de er vagne, reelt kun at opholde sig pa den begransede personli-ge

plads 1 kort tid.

Menneskerettighedsdomstolens dom af 20. oktober 2016, hvor en periode pa 27 dage ikke blev

anset for ’short, occasional and minor” , vedrerte en i ndsat, der afsonede i lukket faengsel.

Det folger i ovrigt af Menneskerettighedsdomstolens dom af 20. oktober 2016, at det for at
atkraefte den sterke formodning for, at Den Europaiske Menneskerettighedskonventions arti-kel
3 er kraenket, derudover er en betingelse, at begraensningen i forhold til minimumsarealet er
ledsaget af tilstrekkelig bevaegelsesfrihed uden for cellen og adekvate aktiviteter uden for
cellen, at fengslet generelt set kan anses for et passende afsoningssted, og at der 1 gvrigt ikke er
nogen forvaerrende omstendigheder ved de forhold, som den pdgaldende afsoner under. Disse

betingelser ma — pd baggrund af de forhold, der er beskrevet 1 udtalelsen — anses for opfyldt.

Efter en samlet vurdering af de forventede afsoningsforhold ma resultatet herefter vere, at der
ikke foreligger en reel risiko for, at Arrestant under afsoning i Rumanien vil blive udsat for en
umenneskelig eller nedverdigende behandling i strid med artikel 3 1 Den Euro-p@iske

Menneskerettighedskonvention.
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Haojesterets begrundelse og resultat
Sagen angar efterprovelse af lovligheden af Justitsministeriets afgerelse af 5. april 2016 om
udlevering af Arrestant til straffuldbyrdelse i Rumanien i henhold til en europaisk arrestordre.

Ved afgoerelsen har Justitsministeriet fundet betingelserne for udlevering opfyldt.

Ved Hgjesterets kendelse af 24. februar 2017 blev det fastsléet, at den engelske afgerelse om at
afsld fuldbyrdelse af arrestordren ikke er bindende for danske myndigheder. Herefter, og da
Hojesteret af de 1 landsrettens kendelse af 9. juni 2016 anferte grunde fandt kravene til ind-holdet
af arrestordren opfyldt, tiltradte Hojesteret, at udlevering ikke kunne nagtes af de for-melle

grunde, som Arrestant havde gjort gaeldende.

Det er herefter spergsmaélet, om afgerelsen om udlevering er i overensstemmelse med udleve-
ringslovens § 10 h, stk. 2, jf. EU-chartrets artikel 4, jf. artikel 19, stk. 2, og Den Europaiske
Menneskerettighedskonventions artikel 3. Ved kendelsen af 24. februar 2017 fandt Hejesteret, at
der inden endelig stillingtagen til dette spergsmal burde indhentes en fornyet udtalelse fra de
rumenske myndigheder om de forhold, som Arrestant i givet fald vil blive anbragt under, jf.
artikel 15, stk. 2, i rammeafgorelsen om den europaiske arrestordre. Den fornyede udtalelse er

nu tilvejebragt.

Udlevering ma ikke finde sted, hvis der er fare for, at den pagaldende efter udleveringen vil
blive udsat for tortur eller anden umenneskelig eller nedvardigende behandling eller straf, jf.
udleveringslovens § 10 h, stk. 2. Bestemmelsen skal fortolkes i overensstemmelse med EU-

chartrets artikel 4, jf. artikel 19, stk. 2, og Menneskerettighedskonventionens artikel 3.

Det fremgar af EU-Domstolens dom af 5. april 2016 i de forenede sager C-404/15 (Pal Ara-
nyosi) og C-659/15 PPU (Robert Caldararu), at princippet om gensidig anerkendelse, som er
grundlaget for ordningen for den europaiske arrestordre, er baseret pa, at der mellem med-
lemsstaterne hersker gensidig tillid til, at deres respektive nationale retsordener er 1 stand til at
yde den samme effektive beskyttelse af de grundlaeggende rettigheder, som er anerkendt pa EU-
plan. Af dommen fremgar endvidere, at princippet om gensidig anerkendelse og gensidig tillid
mellem medlemsstaterne er af grundleeggende betydning i EU-retten, idet disse princip-per
muligger oprettelsen og bevarelsen af et omrdde uden indre granser. Princippet om gensi-dig

anerkendelse betegnes som en "hjernesten” 1 det retlige samarbejde. Som udgangspunkt
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kan risiko for umenneskelig eller nedveerdigende behandling pé grund af de generelle forhold
under frihedsbergvelse i den EU-medlemsstat, som har fremsat anmodning om udlevering, derfor
ikke fore til afslag pa at fuldbyrde en europisk arrestordre, men alene til anmodning om
supplerende oplysninger fra den pagaldende stat med henblik pa at sikre sig imod en sa-dan

risiko.

Justitsministeriet har nu som navnt indhentet en udtalelse fra de rumanske myndigheder med
supplerende oplysninger om de forhold, der kan paregnes under frihedsbergvelse af Arrestant,
safremt han udleveres til straffuldbyrdelse i Rumanien. Udtalelsen indeholder sup-plerende
oplysninger om feengselsforholdene, herunder om belysning og ventilation i cellerne, sanitere
forhold, muligheder for gature og andre aktiviteter mv. Det fremgar endvidere, at der garanteres
Arrestant personligt rum pa ikke under 3 m? ved afsoning af feengselsstraf under ordningen med
lukket feengsel. Ved afsoning af feengselsstraf under ordningen med halvibent feengsel kan der

derimod ikke garanteres ham et personligt rum pa mere end 2 m? .

Hgjesteret finder, at oplysningerne fra de rumanske myndigheder ma laegges til grund ved

sagens afgorelse.

Den Europaiske Menneskerettighedsdomstol har i sin dom af 20. oktober 2016 i sagen Mursi¢
mod Kroatien (nr. 7334/13, storkammerafgerelse) udtalt bl.a., at der er en sterk for-modning for
kraenkelse af artikel 3 1 Den Europaeiske Menneskerettighedskonvention, hvis en indsat har
mindre end 3 m2 personligt rum til radighed, og at denne formodning kun kan af-kreeftes, hvis en

reekke kumulative betingelser er opfyldt. Domstolen har séledes bl.a. udtalt folgende:

138. The strong presumption of a violation of Article 3 will normally be capable of be -
ing rebutted only if the following factors are cumulatively met:

(1) the reductions in the required minimum personal space of 3 sq. m are short, occa-sional
and minor (see paragraph 130 above):

(2) such reductions are accompanied by sufficient freedom of movement outside the cell
and adequate out-of-cell activities (see paragraph 133 above);

(3) the applicant is confined in what is, when viewed generally, an appropriate detention
facility, and there are no other aggravating aspects of the conditions of his or her deten-tion
(see paragraph 134 above).
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139. In cases where a prison cell — measuring in the range of 3 to 4 sq. m of personal space
per inmate — is at issue the space factor remains a weighty factor in the Court’s assessment
of the adequacy of conditions of detention. In such instances a violation of Article 3 will be
found if the space factor is coupled with other aspects of inappropriate physical conditions
of detention related to, in particular, access to outdoor exercise, nat-ural light or air,
availability of ventilation, adequacy of room temperature, the possi-bility of using the toilet
in private, and compliance with basic sanitary and hygienic re-quirements (see paragraph
106 above).”

Hgjesteret finder, at de rumanske myndigheders oplysninger om de forhold, der efter udleve-
ring af Arrestant vil gelde for ham ved afsoning under ordningen med lukket fengsel, hvor han
er garanteret et personligt rum pa mindst 3 m? i en flerpersoners celle, ikke giver grundlag for at
fastsl4, at der er en reel risiko for, at han ved afsoning under en sadan ordning vil blive udsat for
umenneskelig eller nedverdigende behandling i strid med Den Europaiske

Menneskerettighedskonventions artikel 3.

Efter oplysningerne fra de rumenske myndigheder laegger Hojesteret til grund, at der er en
narliggende mulighed for, at Arrestant vil komme til at afsone en del af fangselsstraf-fen under
ordningen med halvabent faengsel, hvor han kun er garanteret et personligt rum pa 2 m? . Som
navnt har Menneskerettighedsdomstolen i Mursi¢ -dommen fastslaet, at det skaber en staerk
formodning for kraenkelse af artikel 3, hvis en indsat i1 en flerpersoners celle har min-dre end 3
m? personligt rum til radighed. Efter preemis 138, 1. led, i dommen er det bl.a. en betingelse for
at kunne atkraefte denne staerke formodning, at begraensningen af det personlige rum til et areal

pé mindre end 3 m? kun er Kortvarig, lejlighedsvis og mindre (’short, occasio -nal and minor™).

Efter oplysningerne fra de rumanske myndigheder om de forventede afsoningsforhold finder
Hajesteret, at begreensningen af det personlige rum til mindre end 3 m? ikke kan anses for “’short,
occasional and minor” , idet den vil vere et vilkar, der vil gelde for hele den del af afsoningen,

der sker under ordningen med halvabent faengsel.

Det forhold, at de indsatte efter det oplyste vil opholde sig uden for cellerne det meste af da-gen,
saledes at kravene 1 preemis 138, 2. led, vil vare opfyldt, er ikke tilstrekkeligt til at af-kreefte den
steerke formodning for konventionsstridig behandling, som det begransede areal til personligt
rum 1 sig selv skaber. Domstolen har séledes udtrykkeligt anfort, at der er tale om kumulative

betingelser, som alle skal vare opfyldt for at afkrafte formodningen. De friheds-



_37_

grader, der gelder ved afsoning under ordningen med halvabent faengsel, kan sdledes ikke
kompensere for en begrensning i forhold til et minimumsareal pd 3 m? , medmindre begrans-
ningen i sig selv er ’short, occasional and minor” . Det bemarkes herved, at Domstolen 1 Mursi¢
-dommens praemisser 151-153 fastslog, at det forhold, at en indsat i en periode pd 27 dage kun
havde haft 2,62 m? personligt rum til rddighed, i sig selv var tilstreekkeligt til at konkludere, at
den pagaldende havde varet udsat for nedverdigende behandling i strid med konventionens

artikel 3.

Pé den anforte baggrund finder Hojesteret, at der er reel risiko for, at afsoning af fengsels-
straffen 1 Rumaenien i en del af tiden vil komme til at ske under forhold, der er i strid med Den
Europaziske Menneskerettighedskonventions artikel 3, sidledes som Menneskerettigheds-
domstolen har fortolket og anvendt bestemmelsen i Mursi¢ -dommen. Udlevering af Arrestant til

Rumenien findes derfor at vere i strid med udleveringslovens § 10 h, stk. 2.

Konklusion
Justitsministeriets afgerelse af 5. april 2016 om udlevering af Arrestant til straffuld-byrdelse i

Rumanien ophaves som varende 1 strid med udleveringslovens § 10 h, stk. 2.

Statskassen skal betale sagens omkostninger for byret, landsret og Hejesteret, jf. udleverings-
lovens § 18 b, stk. 3, jf. § 14, stk. 2.

Thi bestemmes :

Justitsministeriets afgerelse af 5. april 2016 om udlevering af Arrestant til straffuld-byrdelse 1

Rumenien opheves.

Statskassen skal betale sagens omkostninger for byret, landsret og Hojesteret.






